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BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a judgment for the appellee in 
the United States District Court for the District of Colum¬ 
bia, on the ground that appellant’s suit was not commenced 
within the six year statutory period provided by the 
Tucker Act, section 41 (20), Title 28, U. S. C. The court 
had jurisdiction under the Tucker Act and this Court has 
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jurisdiction of the appeal under sections 1291 and 1292 of 
Title 28, United States Code. 

Memorandum Granting Defendant’s Motion for Summary 
, Judgment. 

The District Court found as follows: 

“Defendant’s motion for summary judgment is 
based upon the claim that plaintiff’s suit is barred by 
the Statute of Limitations. The suit is upon an in¬ 
formal contract made with an agency of the United 
States for the supplying of lumber to be used in con¬ 
struction of any army camp. The contract was made 
on or about January 3, 1941, and the last lumber was 
delivered in February, 1941. Suit was filed on October 
27, 1947. The Tucker Act provides that ‘Every civil 
action commenced against the United States shall be 
barred unless the complaint is filed within six years 
after the right of action first accrues.’ Plaintiff claims 
that since plaintiff, with acquiescence of representa¬ 
tives of defendant, pursued administrative proceedings 
to collect its claim until on or after October 27, 1941, 
the suit is not barred ... (App. 45) ” 

STATEMENT OF THE CASE. 

The Appellant, Blister & Koester Lumber Corporation, 
is a citizen of the United States and is organized and exist¬ 
ing under the laws of the State of New York. 

By Invitation to Bid dated December 31, 1940, appellee 
solicited competitive bids for furnishing certain lumber to 
the construction quartermaster, Ft. Eustis, Va. On Janu¬ 
ary 3,1941, the appellee acting through the Quartermaster 
General, United States Army, accepted low bid of appellant 
bearing that date, and issued notice to proceed. The in¬ 
formal contract between appellee and appellant consisted 
of the Invitation, the Bid, Acceptance and Notice to 
Proceed, (hereinafter called the “lumber contract.”) The 
lumber contract called for the delivery of approximately 
2,401,451 feet of lumber at varying prices, according 
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to grade and dimensions, the total aggregating approxi¬ 
mately $76,770.43. (App. 17) Theretofore, on Novem¬ 
ber 20, 1940, the appellee had already entered into a 
construction contract with Pettyjohn, Weddle, HofEheimer 
Companies for the construction of the Replacement Cen¬ 
ter, (hereinafter called the “prime contract’^. (App. 
35) On January 9, 1941, the contracting oflBicer^ ap¬ 
proved the issuance of a delivery order (App. 17) by 
the prime contractors, authorizing deliveries of the 
lumber covered by the lumber contract.^ During the 
progress of deliveries of lumber called for by lumber 
contract, the prime contractors requested appellant to 
deliver approximately 428,000 additional feet of lumber. 
Appellant refused to do this without approval of Govern¬ 
ment agents who had entered into original lumber contract. 
(App. 35) Subsequently, appellant was authorized by 
Government agent to deliver 428,000 feet additional lum¬ 
ber. The agent stated that since OPA ceiling prices had 
been placed on lumber in the interim and since the bid 
prices were the OPA ceiling prices, there would be no 
change in the prices for the additional shipments of lum¬ 
ber. (App. 35) The appellant, in reliance upon these rep¬ 
resentations shipped the additional 428,000 feet of lumber, 
although the contract for this additional amount of lumber 
was never reduced to writing. (App. 17, 35 and 36) 

The construction quartermaster would not pay or 
authorize payment for the additional shipments at the 
prices specified in the lumber contract. When appellant 
refused to accept a lower price and made demand for pay¬ 
ment of the lumber at the agreed price, the construction 
quartermaster ordered appellant to remove the 428,000 

I The eonstractioxi quartermaster was the duly authorized representatiye of 
the contracting' officer, therefore the terms are used interchangeably. 

2Under Article 11 of the prime contract: 

‘‘3. The Government reserves the right to furnish any materials . . . 
necessary for completion of the work." 

“5. The Government reserves the right to pay directly to the persona 
concerned all sums due from Ibe contractor for . . . materials, or other 
charges.’^ 
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feet of lumber from the Government reservation. (App. 18, 
23, and 35) When appellant's assistant treasurer arrived 
at the Government reservation with trucks prepared to re¬ 
move the 428,000 feet of lumber from the project, the con¬ 
struction quartermaster stated that payment would be 
made at $29.00 per thousand feet, whereas the contract 
prices were from $37.00 to $42.50 per thousand feet. (App. 
36) WTien appellant’s assistant treasurer arrived at the 
Government reservation on April 7, 1941, with trucks to 
remove the 428,000 feet of lumber, he discovered that the 
order of the constructing quartermaster to remove the 
lumber had not been made in good faith- The lumber at 
that time had already been used in the construction of the 
Replacement Center and it was impossible to return it to 
appellant (App. 24). The constructing quartermaster in¬ 
formed appellant that unless the sum of $29.00 per 
thousand feet was accepted and a statement, which the 
constructing quartermaster would prepare,^ were signed 
no payments for any of the lumber already delivered would 
be made or authorized. The payments then due appellant 
totaled some sixty odd thousand dollars. (App. 24) On 
July 28, 1941, the constructing quartermaster authorized 
the payment of the sum of $9,880.57 to appellant, leaving 
balance due of $3,465.71 (App. 24) Appellant notified the 
Quartermaster General by registered letter dated August 
29, 1941, that the payment of $9,880.57 tendered, was 
accepted as partial settlement only and under protest 
(App. 24 and 27). 

The appellant immediately requested the contracting offi¬ 
cer to furnish a decision in writing, as to the disposition of 
the balance of $3,465.71 still due. (App. 28) The decision 
of the contracting officer was furnished appellant on Sep¬ 
tember 9,1941. (App. 25 and 28) On September 29,1941, 
appellant made an informal request to Quartermaster Gen¬ 
eral as to what steps to take in trying to get the matter 


1 There was no consideration for this letter which appellant was forced to 
sign. See Kamo-Smith Co. v. United States, 84 C. Cls. 110. 


5 


adjusted. (App. 30) The Quartermaster General informed 
appellant that it had the right of appeal under the Dis¬ 
putes Article of the Prime Contract to the Under Secretary 
of War. (App. 30) The Disputes Article (Article XV) 
of the prime contract provides as follows: 

‘‘Article XV— Disputes 

Except as otherwise specifically provided herein, all 
disputes concerning questions of fact arising under 
this contract shall be decided by the Contracting Offi¬ 
cer, subject to written appeal by the contractor within 
30 days to the Chief of Branch concerned or his duly 
authorized representative, whose decision shall be final 
and conclusive upon the parties hereto, when the 
amount involved is $15,000.00 or less. When the 
amount involved is more than $15,000, the decision of 
the Chief of Branch shall be subject to written appeal 
within 30 days by the Contractor to the Secretary of 
War, whose decision shall be final and conclusive upon 
the parties hereto. In the meantime the Contractor 
shall diligently proceed with the work as directed.’^ 
(App. 7). 

Under date of October 27, 1941, appellant filed a written 
appeal with the Secretary of War. (App. 20) On January 
1,1942, Honorable Robert P. Patterson, then Under Secre¬ 
tary of War, taking cognizance of the appeal advised ap¬ 
pellant in pertinent part as follows: 

Inasmuch as it appears that the amount of your claim 
is less than $15,000., you are advised that the contract 
makes no provision for appeal to the Under Secretary 
of War under the circumstances of your case. The 
matter is being referred to the Chief of Engineers who, 
not having acted on the case, will as the head of the 
branch, take necessary action thereon.’^ (App. 22)^ 

1 Simnltaaeoasly with the signing of the letter of Janaa .17 1, 1942, to ap¬ 
pellant, the Under Secretary of War approved a memorandum of instruc¬ 
tions to the Chief of Engineers which in pertinent part is as follows: 

<'The Appeal in this case is addressed to the Under Secretary of War 
but it should have been addressed to the Quartermaster General, in view 
of the contract provisions to which reference has been made above. This 
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On January 28, 1942, the Chief of Engineers, as suc¬ 
cessor to the Quartermaster General, without taking any 
action on the appeal, (App. 36) notified appellant that 

Under date of September 24, 1941, your claim was for¬ 
warded to the General Accounting Office by the Chief of 
Finance for proper disposition of same/’ (App. 22A) 

Thus, the Chief of Engineers never acted upon the ap¬ 
pellant’s appeal as required by Article XV of the contract 
and the Under Secretary of War’s directives. 

The original complaint was filed October 27, 1947, (App. 
45) 

STATEMENT OF POINTS BELIED UPON. 

1. The Tucker Act statute of limitations does not begin 
to run until the right barred by it accrues. 

2. The actions of the Quartermaster General and the 
Under Secretary of War, in taking jurisdiction of the ap¬ 
peal, despite the informalities, .constituted a waiver and 
stopped the running of the statute of limitations. 

3. The administrative procedure for settling disputes 
must be pursued and exhausted before a contractor can be 
heard to complain in court. 

4. Where parties have by acts and practices impliedly 
agreed to be bound by the administrative appeals pro¬ 
cedures, such acts and practices will be accorded all the 
rights of express contractual provisions authorizing ap¬ 
peals. 

5. Where an officer of the Government is designated to 
decide administrative appeals, that officer may not shift his 
responsibilities to another Governmental officer not a party 
to the contract. 


error, however, should be disregarded and the appeal disposed of by 
die Chief of Engineers, who has succeeded the Quartermaster Genertd 
as the chief of the branch concerned in this contract. The Quarter¬ 
master GeneraJ not having passed upon the appeal before the transfer 
of Ms duties in connection with construction to Uie CMef of Engineers.^' 
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SUMMARY OF ARGUMENT. 

1. The statute of limitations does not commence to run 
until the right of action barred by it has accrued in a shape 
to be effectually enforced. A claimant under the Tucker 
Act is not compelled to enforce his rights by piece meal. 
Obviously, the appellant was not compelled to sue until the 
exact amount in controversy had been ascertained and 
whether or not it would be necessary to sue at all for any 
amount. These questions could not be resolved until the 
appellant exhausted its administrative remedies under the 
contract. The appellant’s right of action did not accrue, 
and it did not have any way of ascertaining that a suit 
would be necessary, until receipt of letter from Chief of 
Engineers dated January 28, 1942, stating that the matter 
had been referred to the General Accounting Office instead 
of disposing of the appeal which was then pending. The 
original complaint was filed October 27, 1947, which was 
well within the statutory period of six years. 

2. The Government could not and did not suffer any con¬ 
ceivable loss by the action of the Quartermaster General 
and the Under Secretary of War in taking cognizance of 
the administrative appeal. The contract for the additional 
shipments of 428,000 feet of lumber was never reduced to 
writing and signed by the parties. The question arises, 
how can it be said that the parties would not have included 
an express provision for administrative appeals, if the con¬ 
tract had been reduced to writing? The law encourages 
litigants to settle their controversies by negotiation. The 
waiver of the informalities was in the interest of the Gov¬ 
ernment as well as the appellant, it necessarily follows, 
therefore, that the action of the Government’s agents was 
binding upon it. In like manner and to the same extent, 
the appeal would have been final and conclusive upon the 
appellant, if the Chief of Engineers had acted upon the ap¬ 
peal as required by the contract and as directed by the 
Under Secretary of War. 
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3. Parties capable of entering into binding contracts are 
also capable of making agreements for the administrative 
settlement of controversies that may arise in the perform¬ 
ance of such contracts. In the absence of some clear evi¬ 
dence that the appeal procedure so provided is inadequate 
or unavailable, the procedure must be pursued and ex¬ 
hausted before the contractor will be heard to complain in 
court. Both parties wanted to submit the controversy to 
the reviewing authority on appeal. The view that after 
making the appeal procedure available the Government is 
not bound by such action, would seem to have little merit. 

4. All of the actions of the parties indicated clearly that 
they intended for the administrative appeals procedure to 
apply to the controversy which had arisen. To hold that 
the statute of limitations commenced to run before the ap¬ 
pellant had opportunity to take advantage of it, is clearly 
contrary to the intent, acts, practices and operations of the 
parties. 

5. The disputes article provides for submission of ap¬ 
peals to the Chief of Branch concerned, where the amount 
in controversy is less than $15,000. The appellant erred in 
addressing the appeal to the Under Secretary of War in¬ 
stead of The Quartermaster General. That error was not 
fatal to appellant’s right of appeal. The Chief of Engi¬ 
neers, as successor to the Chief of Branch, attempted to 
dodge his responsibility and have the appeal acted upon 
by the General Accounting Ofl&ce. The action of the Chief 
of Engineers in so doing was a nullity and not binding upon 
the appellant. The appellant is entitled to have the con¬ 
troversy passed upon by the court. 
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AEGUMENT. 

Point 1: The Tucker Act statute of Limitations does not 
begin to run until the right barred by it accrues. 

The Tucker Act, section 41 (20), Title 28 U. S. C., pro¬ 
vides : 

... No suit against the Government of the United 
States shall be allowed under this paragraph unless 
the same shall have been brought within six years after 
the right accrued for which claim is made. . . . (Italics 
supplied) 

As to when it may be said a claim accrues, the case of 
United States v. Wurtz, 303 U. S. 414, at page 418 the Su¬ 
preme Court said: 

It would require language so clear as to leave room for 
no other reasonable construction in order to induce the 
belief that Congress intended a statute of limitations 
to begin to run before the right barred by it has ac¬ 
crued . . . The construction urged by respondent 
would allow the statute of limitations to begin to run 
against recovery on an erroneous payment before any 
such payment is made. 

In the case of Austin Engineering Co. v. United States, 
88 C. Cls. 562, the court said at page 562: 

The position of counsel for defendant is that all claims 
of plaintiff under the contract for the purpose of bring¬ 
ing suit accrued when the construction work on the 
buildings called for by the contract was completed and 
such buildings were accepted by the defendant. This 
rule has been applied in certain cases which are not 
necessary to be here cited, but it is not a rule of uni¬ 
versal application where it appears from the contract 
provisions and the existing facts that the amount to 
which the contractor shall become due and payable at 
a certain time depending upon certain determinations, 
decisions, or actions after the actual completion of the 
work where the contract or an arrangement between 
the parties contemplates, as here, that the amount due 
plaintiff under the contract for work performed shall 
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become due and payable prior to certain events, it can¬ 
not be said that for purpose of bringing suit claim of 
plaintiff under contract accrues until date of contem¬ 
plated event, action, or decision ... it is sufficient 
here to say that, as a general rule, a cause of action 
does not accrue piecemeal and that where the contract 
contains a provision [Disputes Article] with reference 
to the time when contract shall be regarded as finally 
concluded the statute of limitations with reference to 
bringing suit does not begin to run until that date. 
(Italics supplied) 

In the case of Penn Coal & Coke Corp. v. United States, 
108 C. Cls. 236, the Court in distinguishing Moriarity v. 
United States, 97 C. Cls. 338, said at page 248: 

Ordinarily a cause of action w’ould accrue when the 
service was rendered or when the articles were fur¬ 
nished and the obligation to pay therefor arose. But 
this is not a hard and fast rule. Manufacturers Air¬ 
craft Assc. V. United States, 77 C. Cls. 481. As we 
there said, if section 156 of the Judicial Code had been 
intended definitely to fix the time when the claim 
should accrue in every case, it would simply have pro¬ 
vided that every suit should he commenced within six 
years after the service was rendered or the articles 
colled for were furnished. Under our view of the lan¬ 
guage found in Section 156 the question of whether the 
cause of action in a particular case accrues at such 
time as goods are delivered and the obligation to pay 
for them arises, must depend upon the agreement or 
arrangement between the parties. (Italics supplied) 

Point 2: The actions of the Quartermaster General and 
the Under Secretary of War, in taking jurisdiction of 
the appeal, despite the informalities, constituted a 
waiver and stopped the running of the statute of limi¬ 
tations. 

The Government suffered no loss by the action of the 
Quartermaster General and the Under Secretary of War 
taking cognizance of the appeal. Since both parties to the 
contract concurred in the desirability of settling the con- 
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troversy under the appeals procedure, it must be presumed 
that if the contract had been reduced to writing and signed 
by the parties, the written contract in that event would have 
included an express provision authorizing administrative 
appeals. It is the appellant’s view that the action of the 
parties in waiving the informalities and agreeing to re¬ 
solve the controversy, was conclusive and binding on both 
parties. 

In Maryland Steel Co. v. United States, 235 U. S. 451, 
the Supreme Court in reversing the Court of Claims stated: 

It was held, however, by the court of claims, that the 
Quartermaster General had no power to waive the 
provision for liquidated damages. It is not clear that 
counsel contends for so broad a proposition. His con¬ 
tention is that ‘‘the Government is not bound by the 
acts of its officers in making unauthorized payments 
through mistake of fact or law.” . . . The case at bar 
is a case of contract, authorized by law, necessarily 
entered into and conducted by the officers of the Gov¬ 
ernment, and as necessarily they must have had the 
powers to make it effective in its beginning and prog¬ 
ress. The court of claims recognized this, and found 
that “the Quartermaster General, United States Army, 
within his discretion under the contract, orally waived 
the time limit in said contract,”—a very essential dis¬ 
cretion which might have been embarrassed or defeated 
if it had not been extended to what depended upon the 
time limit of the contract. We think the case, there¬ 
fore, falls under the ruling of Salomon v. United 
States, 19 Wall. 17, . . . where it is said that “the act 
. . . requiring contracts for military supplies to be in 
writing, is not infringed by the proper officer having 
charge of such matter accepting delivery of such sup¬ 
plies after the day stipulated, nor is a verbal agree¬ 
ment to extend the time of performance invalid. 

While there was no oral extension of time for perform¬ 
ance of the contract in the present case, the Quartermaster 
General did waive the informality of the contract and 
agreed to take jurisdiction of the appeal pursuant to the 
Disputes Article. His action was binding upon the United 
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States and did have the effect of granting the additional 
time the appellant required for taking the administrative 
appeal. 

See also Climatic Rainwear Co., Inc. v. United States, 
decided by Court of Claims Feb. 6, 1950, 88 F. Supp. 415. 
Particularly page 425 where the Court said: 

Under the circumstances, plaintiff had done every¬ 
thing which could reasonably have been expected of it 
in preserving its right of appeal pending the disposi¬ 
tion of the application for reconsideration. The fact 
that the matter was not finally disposed of until April 
11,1945, w'-as due to no neglect on plaintiff’s part. The 
time within which to appeal was tolled during this en¬ 
tire period, and plaintiff’s appeal on May 9, 1945, to 
the Board of Contract Appeals was timely made. Cf. 
United States v. Ellicott, 223 U. S. 524. 

In Thompson v. United States, 91 C. Cls. 166, the Court 
said in part: 

They (the plaintiffs) did not assert such a claim 
within the time limit but after some months had 
elapsed they filed with the contracting officer a letter 
asking for additional compensation. This request 
would have been barred and out of time had not the 
contracting officer entertained it, passed upon it, de¬ 
nied it, and informed plaintiffs that they could appeal 
to the Secretary of the Interior . . . when the request 
of the plaintiffs was received and acted upon, the 10 
day provision was waived by the contracting officer 
and the time extended within which to make an appeal. 

Point 3: The administrative procedure for settling dis¬ 
putes must be pursued and exhausted before a contrac¬ 
tor can be heard to complain in court. 

In United States v. Moorman, 338 U. S. 457, decided Jan¬ 
uary 9, 1950, the Supreme Court in reversing the Court of 
Claims (113 C. Cls. 159,^ after quoting and discussing the 

1 As to the desirability of making decisions of administrative ofiScers finsd 
and conclusive, binding on the contractor and the courts, it was said: ''In 
petitioning for certiorari the Solicitor General represented Uiat their decision 
pliu previous ones of the C!ourt of Claims had "weakened sind narrowed the 
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provisions of Article XV, the Disputes Article of the con¬ 
tract, the Court had the following to say: 

First. Contractual provisions such as these have long 
been used by the Government. No Congressional en¬ 
actment condemns their creation or enforcement. As 
early as 1878 this Court emphatically authorized en¬ 
forcement of contractual provisions vesting final 
power in a District Quartermaster to fix distances, not 
clearly defined in the contract, on which payment for 
transportation was based. Kihlberg v. United States, 
97 U. S. 398. Five years later Sweeney v. United 
States,^ 109 U. S. 618, upheld a government contract 
providing that payment for construction of a wall 
should not be made until an Army Officer or other 
agent designated by the United States had certified 
after inspection that “it was in all respects as con¬ 
tracted for.” And in Martinsburg & Potomac R. Co. v. 
March, 114 U. S. 549, this Court enforced a contract 
for railroad jading which broadly provided that the 
railroad’s chief engineer should in all cases “deter¬ 
mine the quantity of the several kinds of work to be 
paid for under the contract . . . decide every question 
relative to the execution of the contract, and ‘his esti¬ 
mate shall be final and conclusive’ ” Id. at pp. 551-552. 
In upholding the conclusiveness of the engineer the 
Court emphasized the duty of trial courts to recognize 
the right of parties to make and rely on such mutual 
agreements. Findings of such contractually designated 
agent, even where employed by one of the parties, were 
held “Conclusive, unless impeached on the ground of 
fraud, or such gross mistake as necessarily implied 
bad faith.” Id. at p. 555. 

The holdings of the foregoing cases have never been 
departed from by this Court. They stand for the prin¬ 
ciple that parties competent to make contracts are also 
competent to make such agreement. . . It is true that 
the intention of parties to submit their contractual dis¬ 
putes to final interpretation outside the courts should 


effectiveness of the well-established policy of the Government to settle, with¬ 
out expensive litigation, disputes arising under its contracts”; and that the 
total effect of the decisions was to **add further doubt and confusion to the 
authority of designated ofBcers of the TTnited States to make final decisions 
under government contracts.” 
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be manifest by plain language. Mercantile Trust Co. 
V. Hensey, 205 U. S. 298, 309. But this does not mean 
that hostility to such provisions can justify blindness 
to a plain intent of parties to adopt this method for 
settlement of their disputes. Nor should such an 
agreement be frustrated by judicial “interpretation’’ 
of contracts. If parties competent to decide for them¬ 
selves are to be deprived of the privilege of making 
such anticipatory provisions for settlement of dis¬ 
putes, this deprivation should come from the legisla¬ 
tive branch of Government. 

In reversing the Court of Claims in United States v. 
Joseph Holpuch, 328 U. S. 234, the Supreme Court said in 
part, p. 239: 

But Article 15 is something more than a dead letter to 
be revived only at the convenience or discretion of the 
contractor. It is a clear, unambiguous provision ap¬ 
plicable at all times and binding on all parties to the 
contract. No court is justified in disregarding its letter 
or spirit. Article 15 is controlling as to all disputes 
“concerning questions arising under this contract” 
unless otherwise specified in the contract. It creates a 
mechanism whereby adjustments may be made and 
errors corrected on an administrative level, thereby 
permitting the government to mitigate or avoid large 
damage claims that might otherwise be created. United 
States V. Blair, 321 U. S. 730, 735. This mechanism, 
moreover, is exclusive in nature. Solely through its 
operation may claims be made and adjudicated as to 
matters arising under the contract. United States v. 
Blair supra; United States v. Callahan Walker Const. 
Co. 317 U. S. 56. And in the absence of some clear 
evidence that the appeal procedure is inadequate or 
unavailable, that procedure must be pursued and ex¬ 
hausted before a contractor can be heard to complain 
in a court. 

Although the statute of limitations was not involved in 
the Holpuch case, in view of the strong language used by 
the Court, it is inconceivable to think that the court would 
have held that the statute of limitations commences to run 
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before the contractor had opportunity to put the appeals 
mechanism into motion. 

Point 4: Where parties have by acts and practices im¬ 
pliedly agreed to be bound by the administrative ap¬ 
peals procedure, such acts and practices will be ac¬ 
corded all the rights of express contractual provisions 
authorizing appeals. 

The courts have given recognition to the acts, practices 
and methods of operation of the parties in their contractual 
relations, notwithstanding the fact the contract may be an 
implied one. These understandings are binding upon the 
courts and the statute of limitations does not commence to 
run until the implied understandings have been fulfilled. 
For a case illustrative of this principle see Manufacturers 
Aircraft Assc. Inc. v. United States, 77 C. Cls. 481, Cer¬ 
tiorari denied, 291 U. S. 667. In this case, the Govern¬ 
ment with full knowledge of a certain cross license agree¬ 
ment, and with knowledge and acquiescence of plaintiff, but 
without an express agreement for manufacture or use by it, 
manufactured and used the patented devices. In comment¬ 
ing upon when the statute of limitations commences to run 
under such circumstances the Court said: 

A claim may be said to accrue at one time for account¬ 
ing purposes and at another, or later, time for the pur¬ 
pose of determining the statute of limitations within 
which suit may be brought, Smith-Courtney Co. v. 
United States, 46 C- Cls. 262; Maneeley Admr. et al. v. 
United States, 68 C. Cls. 623; Penn Bridge Co. v. 
United States, 71 C. Cls. 273. 

In discussing the Smith-Courtney Co. case the Court 
said: 

^‘It has been determined by the Supreme Court and 
this court, and is in fact elementary, that a right of 
action accrues and the statute of limitations begins to 
run, when and only when, the period of credit has ex¬ 
pired; or in other words, when an account is due and 
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payable, or when there is a breach of the contract.” 
(Italics supplied) 

The court further said, at page 527: 

As the parties may specify such terms as price or time 
of payment by express contract, equally may they do 
so by implication or practice. In Penn Bridge Co. v. 
United States, supra, the plaintiff had contracted to 
furnish and erect machinery in the Government navy 
yards. The contract provided that if the wages of 
labor should be increased above the rate prevailing 
when the contract was executed, the plaintiff would re¬ 
ceive certain additional compensation therefor. The 
contract, however, provided “That any increase over 
the wage rates prevailing at the date of the contract 
before being granted by the contractor shall be noti¬ 
fied, and approved in writing by the Bureau of Yards 
and Docks. . . . Determination of such claims shall be 
deferred until the completion of the contract.” 

The Court held that the plaintiff’s right to recover 
additional compensation did not accrue when the ma¬ 
chinery was delivered, but only after determination by 
the Bureau of Yards^ and Docks of the amount of in¬ 
crease in the prevailing wage rate, and the approval 
by the bureau. To hold that a right to sue for the 
royalties involved in this case arose the moment the 
airplanes were placed in use by the Government would, 
we think, be making an implied contract at variance 
with the practice, acts, and operations of the parties. 
Such an arrangement, we think, was not contemplated 
by the parties. In the circumstances of this case, we 
think the statute of limitations did not begin to run 
with reference to the royalties herein sued for earlier 
than September 19, 1923, which was within six years 
prior to filing of the petition July 25,1928. 

Compare Amy v. Dubuque^ 98 U. S. 470; United 
States V. Taylorf 104 U. S. 216; U. S. ex rel. Louisville 
Cement Co. v. Interstate Commerce Commission, 246 
U. S. 638. 

% 

If the statute of limitations conunenced to run in the 
present case, as the District Court held, when deliveries of 
the additional 428,000 feet of lumber were completed, such 


17 


action would be making the implied contract contrary to 
the understanding of the parties. The parties were in 
agreement that the administrative appeals procedures 
would apply with respect to the disputed fact as to the 
price of the additional lumber. 

Point 5: Where an officer of the Government is designated 
to decide administrative appeals, that officer may not 
shift his responsibilities to another Governmental of¬ 
ficer not a party to the contract. 

The General Accounting Office was not a party to the 
contract for the additional 428,000 feet of lumber. The ac¬ 
tion of the Chief of Engineers in referring the matter to 
the General Accounting Office without passing upon the ap¬ 
peal as directed by the Under Secretary of War was a 
nullity and had no binding effect upon the appellant. Cita¬ 
tions to authorities upholding this view seem almost super¬ 
fluous, in view of the fact that the question has been de¬ 
cided by the courts so many times. But see Cape Arm 
Grcmite Co., Inc. v. United States, 100 C. Cls. 53, certiorari 
denied, 320 U. S. 790; Periker Const. Co. v. United States, 
96 C. Cls. 1; Sun Shipbuilding Co. v. United States, 76 C. 
Cls. 154. In the latter case, the Court said at page 185: 

The record discloses no decisions were made by the 
Chief of Engineers, and whether these questions of 
extension of time were ever brought to his attention is 
clothed in abysmal silence. The assumption is a fair 
one that they were not, otherwise his decisions could 
have been readily introduced in evidence. On the con¬ 
trary the record clearly discloses that the contracting 
officer was notified by the Comptroller General that all 
questions of payment for extra work . . . were mat¬ 
ters beyond the control and judgment of the contract¬ 
ing officer. . . The terms of the contract were plain 
and should have been followed by the contracting offi¬ 
cer. The Comptroller General had no authority under 
the contract to act in any way. 
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The analogy of the facts of the present case and those 
discussed by the court above is striking indeed. The only 
material difference being that in the present case the con¬ 
tracting officer did perform his administrative duties under 
Article XV of the contract by reducing his decision to 
writing and furnishing the appellant a copy of it. On the 
other hand, however, the Chief of Engineers attempted 
to shift his responsibilities by referring the matter to the 
General Accounting Office instead of deciding the appeal as 
the successor to the Chief of Branch. 

CONCLUSION. 

The statute of limitation had not run when appellant 
filed suit October 27,1941. The administrative appeal was 
filed with the Under Secretary of War on October 27,1941, 
no action was taken on the appeal until January 1, 1942. 
It is respectfully requested, therefore, that the judgment 
of the District Court be reversed and the case remanded 
to the trial court. 

Respectfully submitted, 

E. E. Blakely, 

Grover C. ELane, 

Attorneys for Appellant, 

1034 Washington Building, 
Washington 5, D. C. 
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IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF COLUMBIA 

Brister & Koester Lumber Corporation, 1776 Broadway, 
New York, New York, Plaintiff, 


V. 

United States of America, Defendant, 

Civil No. 4343-47 

Amended Complaint For Value of Materials Sold United 

States Government. 

The amended complaint of the Brister & Koester Lum¬ 
ber Corporation respectfully represents to this Honorable 
Court as follows: 

1. Jurisdiction is based on the Act of Congress creating 
this Court and Acts amendatory thereof; United States 
Code (1940 Edition) Title 28, Section 41 and Title 113 
(b)(2). 

2. The plaintiff, Brister & Koester Lumber Corporation, 
is a citizen of the United States and is organized and exist¬ 
ing under the laws of the State of New York. 

3. The plaintiff, Brister & Koester Lumber Corporation, 
sues the United States of America, and alleges, to-wit: That 
on or about the month of February, 1941, while the plaintiff 
was then engaged in the delivery of certain lumber to the 
United States Construction Quartermaster, Replacement 
Center, Fort Eustis, Virginia, purchased by the defendant 
through the War Department for the construction and com¬ 
pletion of the structures comprising the Replacement Cen¬ 
ter at the said Fort Eustis, Virginia; that certain agents or 
officers of the defendant engaged in the purchase of lumber 
for the erection of the said structures requested an officer 
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of the plaintiff corporation to ship additional footage of 
the same grades, quality and dimensions as those originally 
purchased. In reliance upon these representations of the 
said officers and agents of the said defendant the plaintiff 
did make the said shipments of the said lumber to the 
United States Construction Quartermaster, Fort Eustis, 
Virginia, totaling approximately Four Hundred and Twen¬ 
ty-eight Thousand (428,000) board feet. The said lumber 
was unloaded, inspected, tallied and accepted by the said 
defendant. The defendant’s officers and agents located at 
Fort Eustis, Virginia, refused to authorize or make pay¬ 
ment in full for the said lumber, whereupon the plain- 
7 tiff’s Assistant Treasurer demanded the return of 
the said lumber for resale elsewhere. This the defen¬ 
dant could not and failed to do because the said lumber at 
that time, to-wit, on or about April 7, 1941, had already 
been used in the construction of the structures of the said 
Replacement Center, Fort Eustis, Virginia. 

4. On or about August 29, 1941, the plaintiff notified the 
defendant by registered letter that it had received and ac¬ 
cepted under protest a payment in the sum of $9,880.57, 
authorized by the Contracting Officer, Fort Eustis, Vir¬ 
ginia, as payment on account. Thereupon, the plaintiff 
made demand upon the Contracting Officer for the balance 
due for the additional shipments of lumber, namely, 
the sum of $3,465.71. Shortly thereafter the Contracting 
Officer notified the plaintiff in writing of his decision not 
to pay or authorize payment of the balance of $3,465.71 
remaining due. Whereupon, the plaintiff’s assistant Treas¬ 
urer advised the Quartermaster General of the United 
States Army of the unfavorable decision by the Contracting 
Officer and made demand for payment of the sum due the 
plaintiff from the defendant. The Quartermaster General 
of the United States Army advised plaintiff of its right of 
appeal to the Secretary of War pursuant to the Disputes 
Article of the Prime Contract No. w 6782 qm-2. This Dis¬ 
putes Article provides as follows: 
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“ABTICLE XV-DISPUTES 

Except as otherwise specifically provided herein, all dis¬ 
putes concerning questions of fact arising under this con¬ 
tract shall he decided by the Contracting Officer, subject to 
written appeal by the contractor within 30 days to the Chief 
of Branch concerned or his duly authorized representative, 
whose decision shall be final and conclusive upon the parties 
hereto, when the amount involved is $15,000 or less. When 
the amount involved is more than $15,000, the decision of 
the Chief of Branch shall he subject to written appeal with¬ 
in 30 days by the Contractor to the Secretary of War, whose 
decision shall be final and conclusive upon the parties here¬ 
to. In the meantime the Contractor shall diligently pro¬ 
ceed with the work as directed.’^ 

Under date of October 27,1941, the plaintiff filed a writ¬ 
ten appeal with the Secretary of War. On January 1,1942, 
Honorable Robert P. Patterson, then Under Secretary of 
War, denied the appeal and advised that the matter was 
being referred to the Chief of Engineers. On January 28, 
1942, The Chief of Engineers, without taking any action on 
the matter, advised that the case was being referred to the 
General Accounting Office. 

5. Although the said lumber was delivered to the said 
defendant, inspected, tallied, accepted and used by it as 
alleged above, the said defendant has at all times and 
8 places refused to make full payment for the said 
lumber although written demand was made therefor 
numerous times. The said plaintiff has exhausted all its 
administrative remedies, without avail. 

Whbbefore, the plaintiff demands judgment against de¬ 
fendant in the full sum of Three Thousand Four Hundred 
and Sixty-Five Dollars and Seventy-One Cents ($3,465.71) 
with interest at the rate of Six per centum per annum from 
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date of judgment, besides the cost of this suit, exclusive of 
all set-offs, counterclaims and just grounds of defense. 

Brister & Koestee Lumber Corporation 

By E. E. Blakely 

Attorney for Plaintiff 

E. E. Blakely 
Grover C. Kane, 

_..AAt&rrveys for Plaintiff, 

1034 Washington Building, 

Washington 5, D. C. 

• •••*«•••• 

11 Filed May 24 1948 

Answer. 

FIRST DEFENSE. 

This Court is without jurisdiction since the complaint 
fails to allege that the alleged claim accrued within six 
years prior to the institution of suit as required by statute. 

SECOND DEFENSE. 

The complaint fails to state a claim against defendant 
upon which relief may be granted. 

THIRD DEFENSE. 

The defendant denies the allegation in paragraph 1 of 
the complaint and avers that the complaint was not filed 
within the period permitted by the statute after the accrual 
of any alleged cause of complaint. 

Defendant has no knowledge or information sufficient to 
form a belief as to the allegations in paragraph 2 of the 
complaint and demands strict proof thereof. 

Defendant denies each and every allegation of para¬ 
graphs 3, 4, and 5 of the complaint, except that it admits 
that approximately the amount of lumber alleged in the 
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“ARTICLE XV-DISPUTES 

Except as otherwise specifically provided herein, all dis¬ 
putes concerning questions of fact arising under this con¬ 
tract shall be decided by the Contracting OflBicer, subject to 
written appeal by the contractor within 30 days to the Chief 
of Branch concerned or his duly authorized representative, 
whose decision shall be final and conclusive upon the parties 
hereto, when the amount involved is $15,000 or less. When 
the amount involved is more than $15,000, the decision of 
the Chief of Branch shall be subject to written appeal with¬ 
in 30 days by the Contractor to the Secretary of War, whose 
decision shall be final and conclusive upon the parties here¬ 
to. In the meantime the Contractor shall diligently pro¬ 
ceed with the work as directed.” 

Under date of October 27,1941, the plaintiff filed a writ¬ 
ten appeal with the Secretary of War. On January 1,1942, 
Honorable Robert P. Patterson, then Under Secretary of 
War, denied the appeal and advised that the matter was 
being referred to the Chief of Engineers. On January 28, 
1942, The Chief of Engineers, without taking any action on 
the matter, advised that the case was being referred to the 
General Accounting Office. 

5. Although the said lumber was delivered to the said 
defendant, inspected, tallied, accepted and used by it as 
alleged above, the said defendant has at all times and 
8 places refused to make full payment for the said 
lumber although written demand was made therefor 
numerous times. The said plaintiff has exhausted all its 
administrative remedies, without avail. 

Wherefore, the plaintiff demands judgment against de¬ 
fendant in the full sum of Three Thousand Four Hundred 
and Sixty-Five Dollars and Seventy-One Cents ($3,465.71) 
with interest at the rate of Six per centum per annum from 


5 


date of Judgment, besides the cost of this suit, exclusive of 
all set-offs, counterclaims and Just grounds of defense. 

Brister & Koester Lumber Corporation 

By E. E. Blakely 

Attorney for Plaintiff 

E. E. Blakely 
Grover C. EIane, 

Attorneys for Plaintiff, 

1034 Washington Building, 

Washington 5, D. C. 

• ••••••••* 

11 Filed May 24 1948 

Answer. 

FIRST DEFENSE. 

This Court is without Jurisdiction since the complaint 
fails to allege that the alleged claim accrued within six 
years prior to the institution of suit as required by statute. 

SECOND DEFENSE. 

The complaint fails to state a claim against defendant 
upon which relief may be granted. 

THIRD DEFENSE. 

The defendant denies the allegation in paragraph 1 of 
the complaint and avers that the complaint was not filed 
within the period permitted by the statute after the accrual 
of any alleged cause of complaint. 

Defendant has no knowledge or information sufficient to 
form a belief as to the allegations in paragraph 2 of the 
complaint and demands strict proof thereof. 

Defendant denies each and every allegation of para¬ 
graphs 3, 4, and 5 of the complaint, except that it admits 
that approximately the amount of lumber alleged in the 
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complaint was delivered at the time and places alleged by 
the plaintiff as a subcontractor to a contractor of 
12 the defendant and that payment was made to plain¬ 
tiff in the sum of $9,880.57 for the said lumber. 

Defendant admits that various claims and representa¬ 
tions were made to officers of the War Department after 
the said payment, but denies that it was pursuant to any 
contractual arrangement. 

FOURTH DEFENSE. 

Defendant alleges that it has paid plaintiff in full for all 
lumber delivered and such payment was accepted in full 
settlement for the claim by an officer of the plaintiff Cor¬ 
poration authorized to act therefor. 

George Morris Fay 
United States Attorney 
Ross O’Donoghue 
Assistani United States Attorney 

• •••*••••• 

14 Filed Aug 13 1948 

Motion for Summary Judgment. 

Comes now the plaintiff corporation in the above-entitled 
cause, through its attorneys, E. E. Blakely and Grover C. 
Kane, and moves this Honorable Court to grant Summary 
Judgment for plaintiff in the sum of Three Thousand Four 
Hundred and Sixty-Five Dollars and Seventy-One Cents 
($3,465.71) with interest at the rate of Six per centum (6%) 
per annum from date of judgment, besides costs of this suit, 
exclusive of all set-offs and counterclaims. 

1. The plaintiff shows this Honorable Court that it is 
entitled to Summary Judgment in that all of the contro¬ 
verted matters of fact raised by the defendant’s answer are 
fully explained and answered by the affidavits of the Presi¬ 
dent and Assistant Treasurer of plaintiff corporation; that 
said affidavits recite facts within the personal knowledge 
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of the said officers of the said corporation and are the affi¬ 
davits together with all supporting papers referred to and 
are attached hereto and made a part hereof as exhibits ‘‘A** 
and ‘‘B*’ respectively. 

Wherefore, plaintiff demands Summary Judgment in 
the sum of Three Thousand Four Hundred and Sixty-Five 
Dollars and Seventy-One Cents ($3,465.71) with interest at 
the rate of Six percentum (6%) per annum from date of 
judgment, besides costs of this suit, exclusive of all set-offs 
and counter claims. 

E. E. Biakel-y 
Grover C. EIajse 

17 Filed Aug 13 1948 

Exhibit A 

Affidavit in Support of Motion For Summary Judgment; 

State of New Jersey, 

County of Bergen, ss: 

Miller M. Brister being first duly sworn, according to 
law, under oath deposes and says: That he is President of 
the Brister & Koester Lumber Corporation, a corporation 
organized and existing by virtue of the laws of the State 
of New York; that as such he has personal knowledge of 
all matters and things hereinafter set forth: 

1. That on or about, to-wit, January 3, 1941, the defen¬ 
dant acting through the Quartermaster General of the 
United States Army accepted the low bid submitted by the 
said Corporation and entered into a written contract for 
delivery of a certain quantity of lumber to the United 
States Constructing Quartermaster, Eeplacement Center, 
Fort Eustis, Virginia, approximating 2,401,451 board feet, 
at varying prices according to grade and dimensions, the 
total aggregating approximately $76,770.43; that said con¬ 
tract has become misplaced or lost and cannot be introduced 
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at this time; that subsequently, to-wit, on or about January 
9, 1941, the Contracting Officer approved the issuance of a 
' Delivery Order by the Prime Contractors calling for de- 
' liveries of the lumber in accordance with said contract; 
I that during performance of the original contract, to-wit, 
' the month of February, 1941, the officers and agents of the 
defendant who entered into the original contract, requested 
affiant to deliver additional quantities of lumber of the same 
grades and dimensions as those delivered under the orig¬ 
inal contract and at the same prices per board foot; that 
' in reliance upon these representations of the said officers 
and agents the defendant, the affiant did order that the ad¬ 
ditional shipments be made to the United States Construct¬ 
ing Quartermaster, Fort Eustis, Virginia, in accordance 
with the instruction of the said officers and agents of de¬ 
fendant, totaling approximately 428,000 board feet; that 
when the lumber arrived at destination at the Replacement 
Center it was unloaded, inspected, tallied and used by de¬ 
fendant. 

2. That the defendant’s Contracting Officer at the Re¬ 
placement Center, Fort Eustis, Virginia, refused to pay or 
to authorize payment for said lumber; that on or 
18 about, to-wit, March 29,1941, the Contracting Officer 
directed affiant to come to the Replacement Center 
and remove said lumber for resale elsewhere; that on or 
about, to-wit, April 7, 1941, affiant directed the Assistant 
Treasurer of Plaintiff corporation to proceed to the Re¬ 
placement Center for the purpose of effecting collection of 
the full contract price of the lumber or demanding its re¬ 
turn for reshipment and sale elsewhere; that the said As¬ 
sistant Treasurer reported back to the affiant that it was 
impossible for the Contracting Officer to redeliver the lum¬ 
ber to the plaintiff corporation because all of the lumber 
had been used by the defendant for construction purposes; 
and further the Contracting Officer offered to pay or au¬ 
thorize payment for the said lumber at the rate of $29.00 
per thousand board feet instead of the contract price. 
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3. That aflBant advised the Assistant Treasurer to notify 
the Contracting Officer that his offer of settlement could 
not be accepted because it specified a price for the lumber 
lower than the contract price; that subsequently the Assist¬ 
ant Treasurer notified affiant that under date of Septem¬ 
ber 9, 1941, the Contracting Officer had decided in writing 
that he would not pay or authorize payment for the lumber 
at contract price; that on or about, to-wit, October 16,1941, 
the Assistant Treasurer furnished affiant the necessary in¬ 
formation for an appeal to the Under Secretary of War; 
that under date of October 27, 1941, affiant directed that 
the case be appealed to the Under Secretary of War; that 
under date of January 1, 1942, the Honorable Bohert P. 
Patterson, then Under Secretary of War, in recognition of 
the plaintiff’s rights under the contract, denied the appeal 
on the ground that since the amount of the claim was less 
than $15,000.00, that the contract made no provision for 
appeal to the Under Secretary of War under the circum¬ 
stances of the case; that the matter was being referred to 
the Chief of Engineers, who, not having acted in the case, 
would as Head of the Branch, take the necessary action 
thereon; that on January 28, 1942, the Chief of Engineers, 
without taking any action on the appeal, advised affiant that 
the case had already been referred to the General Account¬ 
ing Office. 

Further affiant says not, save and except that this affi¬ 
davit is made in support of a Motion for a Summary Judg¬ 
ment in the above entitled cause. 

Milijbb M. Bbistk^ 

19 State op New Jebsey, 

Cov/niy of Bergen, ss: 

I, Isabel E. Collins, a Notary Public, in and for County 
and State aforesaid, do hereby certify that Miller M. Bris- 
ter personally appeared before me this 11th day of August, 
1948, who being duly sworn states that the affidavit sub- 
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scribed to by him contains matters within his own personal 
knowledge. 

Isabel E. Collins. 

' My Commission expires February 5,1951. 

20 Filed Aug 13 1948 

Exhibit A-1 

October 27, 1941. 

The Undersecretary of War, 

New War Department Bldg., 

Washington, D. C. 

Be:- Claim #Q.M.-l58C-EC-3 

Legal Division Constructing Q.M. GeneraPs Office. 
Washington, D. C. 

Sir:- 

We respectfully request an appeal from the decision ren¬ 
dered by the Constructing Q.M. GeneraPs Office on the 
claim noted above. 

This claim involves approximately 458,000 B. ft. of lum¬ 
ber furnished by the under-signed to camp Eustis, Lee 
Hall, Virginia under an order issued by the Constructing 
Q.M. GeneraPs office in Washington, D. C. 

The brief facts involved are as follows :- 
The 428,000 B. ft. of lumber represents an over-shipment 
in excess of the amount called for by the original order 
hereinabove mentioned. This lumber was used at, the site 
when received and we were informed in advance that it 
would be so used. There was no mention made at this time* 
of any price adjustment for this excess lumber. Some sixty 
days thereafter, when payment was requested, the Con¬ 
structing Q.M.^s office at Camp Eustis arbitrarily stated 
that they would pay for this lumber at the rate of $29.00 
per M. B. ft. as against the original order price of $37.00 
per M. B. ft. representing a gross difference of $3465.71. 
The Constructing Q.M.^s office explained this $29.00 per M 
figure as representing the depreciated market value of this 
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lumber between the time it was delivered to Camp Eustis 
and the time it was paid for. The under-signed accepted 
settlement on this basis with the distinct understanding 
that an appeal would be taken for the difference involved 
at the rate of $8.00 per M or $3465.71. 

We base our appeal for reimbursement in the amount in 
question, namely $3465.71 on the following facts 
21 1. At the time that the over-shipment was brought 

to our attention, it was stated that the lumber would 
be used and no mention was made to us of any price ad¬ 
justment whatsoever which led us to assume that the lum¬ 
ber would be paid for at the price of the remainder of the 
order. 

2. That although we do not deny that the market had de¬ 
preciated between the time we had purchased this lumber 
and shipped it to the site and the time the Constructing 
Q.M. offered to make payment on the same at the reduced 
figure, we feel that this offer is unfair because had the 
market price gone up rather than down, we surely would 
not have expected to be reimbursed for this difference over 
the original price, and therefore feel the reverse to be true. 

3. That at the time the over-shipment was made and de¬ 
livered, the market price did not go down and also that 
similar purchases for the same material were made by 
Fort Eustis, which proves conclusively that not only was 
the over-shipment used but that it was in demand at this 
time, otherwise it would not have been necessary for us to 
ship an additional order of this same stock on top of the 
over-shipment. 

4. That the over-shipment, as is usual, having been 
caused by the vendor’s efforts to secure prompt delivery 
and that the lumber was used at the site with no mention, 
made of price adjustment at this time, that we were denied 
the opportunity of re-selling this lumber at the time the 
sales price was in keeping with the market price of such 
lumber. 
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All correspondence and other matter pertaining to this 
claim is on file both in the Legal Division both of the Con¬ 
structing Q.M/s ofiBce at Washington, D. C. and in the 
Constructing Q.M/s office at Camp Eustis, Lee Hall, Vir¬ 
ginia. 

In view of the above statements we respectfully request 
that this claim be reviewed and that the under-signed be 
reimbursed in the amount of $3465.71 the same being the 
amount of the claim. 

Yours very truly, 

FCM/C /s/ Bristeb & Kobsteb Lumbee Cobp. 

We, the undersigned, certify that the foregoing is a true 
copy. 

E. E. Blakely 
Gbover C. Kane, 

22 Filed Aug 13 1948 

Exhibit “A”.2 

WAB DEPARTMENT 
OFFICE OP THE UNDER SECBETABT 
WASHINGTON, D. C. 

January 1, 1942 

Blister and Koester Lumber Corporation, 

1776 Broadway, comer 57th Street, 

New York, New York. 

Gentlemen; 

Your letter of October 27, 1941, asking for a review of 
your claim under Contract No. W 6282 qm-2, and the papers 
in your case, have been carefully reviewed in this office. 

Your attention is called to the terms of Article XV, of 
the contract, which provides for an appeal to the Secretary 
of War or his representative only when the amount in¬ 
volved exceeds $15,000. 
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Inasmuch as it appears that the amount of your claim is 
less than $15,000., you are advised that the contract makes 
no provision for appeal to the Under Secretary of War 
under the circumstances of your case. The matter is being 
referred to the Chief of Engineers who, not having acted 
on the case, will, as the head of the branch, take the neces¬ 
sary action thereon. 

Sincerely yours, 

/s/ Eobbkt P. Patteeson, 

Under Secretary of Wa/r, 

We, the undersigned certify that the foregoing is a true 
copy. 

Geover C. BIane, 

E. E. Blakely 

22A Filed Aug 13 1948 

Exhibit «A”.3 

WAR DEPAETMENT 
OFFICE OF CHIEF OF EKOINEEBS 
WASHINGTON 

Address reply to 

Chief of Engineers U. S. Army 

Washington, D. C. 

January 28,1942 

Refer to File No. CE 158 (Fort Eustis) AC-X8-3 
Brister & Koester Lumber Corporation, 

1776 Broadway, Corner 57th Street, 

New York, New York. 

Gentlemen.: 

Reference is inade to your letter of October 27,1941, ad¬ 
dressed to the Under Secretary of War, relative to your 
claim for payment of certain invoices covering overship¬ 
ments of lumber to Pettyjohn, Weddle, and Hofheimer, 
prime contractors at Port Eustis, Virginia, which letter has 
been forwarded to this office for reply. 
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Under date of September 24, 1941, your claim was for¬ 
warded to the General Accounting Office by the Chief of 
Finance for proper disposition of same. In view of the 
fact that the matter is now in the hands of the General Ac¬ 
counting Office, this office can take no further action in the 
case. 

For the Chief of Engineers: 

Very truly yours, 

/s/ A. T. W. Moore, 

LieiU, Colonel, Corps of 
Engineers, Chief, Contracts 
and Claims Branch. 

We, the undersigned, certify that the foregoing is a true 
copy. 

E. E. Biakely 
Gbovee C. Kane, 

23 Filed Aug 13 1948 

Exhibit B 

Affidavit in Support of Motion for Summary Judgment. 

State of Alabama, 

County of Jefferson, ss: 

Gus M. Walko being first duly sworn, according to law, 
under oath deposes and says: That he is Assistant Treas¬ 
urer of the Brister & Koester Lumber Corporation, and as 
such has personal knowledge of all matters and things 
hereinafter set forth: 

1. That on or about, to-wit, March 29,1941, the Contract¬ 
ing Officer at the Replacement Center, Fort Eustis, Vir¬ 
ginia, caused a telegram to be sent to the plaintiff corpora¬ 
tion authorizing an offer of settlement for the additional 
shipment of lumber at $27.75 per thousand per board foot; 
that upon receipt of this telegram. Miller M. Brister, Presi¬ 
dent of the plaintiff corporation directed affiant to proceed 
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to the Replacement Center, Fort Eustis, Virginia, for the 
purpose of collecting a large sum of money due plaintiff 
from the defendant, to-wit, about $60,000.00 (The same be¬ 
ing augmented daily as payments became due on other ship¬ 
ments.) and for the purpose of collecting the contract price 
of the said additional shipments of lumber delivered by the 
plaintiff corporation to the defendant at the said Replace¬ 
ment Center, or to demand return of the additional ship¬ 
ments of lumber for resale and reshipment elsewhere; that 
affiant arrived at said Replacement Center on or about, 
to-wit, April 7,1941; that affiant made demand for: 

(a) Payment of the sum of Sixty odd thousand dollars 
due on previous shipments of lumber, as to which there had 
been no disagreement or controversy regarding grades, 
quantities or prices, the above sum was then long overdue; 

(b) The affiant made demand for payment at the con¬ 
tract price of the said additional shipments of lumber; 

(c) Or return the said additional shipments of lumber to 
the plaintiff corporation for reshipment and sale else¬ 
where ; 

that the Contracting Officer at the Replacement Center, 
Fort Eustis, Virginia, refused to pay or authorize payment 
of the said sum of Sixty odd thousand dollars and in- 
24 formed the affiant that it was impossible to return the 
said additional shipments of lumber to the plaintiff 
corporation as the said lumber at that time had already 
been used in the construction of the said Replacement Cen¬ 
ter, Fort Eustis, Virginia; that affiant informed the Con¬ 
structing Officer that the Corporation was in desperate 
financial circumstances due to the fact that the defendant 
had permitted the said sum of Sixty odd thousand dollars to 
remain unpaid for such a long period of time, the Corpora¬ 
tion had been compelled to borrow large sums from various 
banks and the banks were threatening to call the loans 
unless these sums were paid immediately, and his continued 
refusal to pay or authorize payment of the said sum of 
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Sixty odd thousand dollars, then long overdue, would result 
in further serious financial embarrassment or bankruptcy 
of the Corporation; that the Contracting Officer advised the 
affiant he would take the matter under consideration and 
advise later in the day; that at a later hour the Contracting 
Officer informed the affiant that a settlement at the rate of 
$29.00 per thousand board feet for the additional shipments 
of lumber would be authorized; and that unless the affiant 
would sign a statement which he, the Contracting Officer, 
had directed to be prepared; that the Contracting Officer 
warned the affiant unless you sign the statement I have pre¬ 
pared, I will not pay or authorize payment for any of the 
lumber and that includes the sum of Sixty odd thousand 
dollars due on the original shipments and any amounts due 
on the said additional shipments of lumber; that affiant on 
or about, to-wit, April 8, 1941, reported all that had tran¬ 
spired in his conferences with the Contracting Officer at the 
said Replacement Center to the President of the plaintiff 
corporation; that affiant was informed by the President of 
plaintiff corporation that the aforesaid offer of settlement 
was not acceptable and he would have the Contracting Offi¬ 
cer advised accordingly on that date; that on or about, to- 
wit, July 28,1941, affiant accepted under protest as payment 
on the said additional shipments of lumber on account a 
check in the sum of $9,880.57 leaving a balance due in the 
sum of $3,465.71; that affiant notified the War Department 
by registered letter. No. 280423, dated August 29, 1941, of 
the receipt of the foregoing payment authorized by the Con¬ 
tracting Officer and made demand for the balance due, to- 
wit, $3,465.71. 

2. That on or about, to-wit, September 9, 1941, the Con¬ 
tracting Officer notified the plaintiff corporation in writing 
of his decision not to pay the full contract price for 
25 the said lumber; that on or about, to-wit, September 
29, 1941, affiant advised the Quartermaster General 
of the United States Army of the unfavorable decision by 
the Contracting Officer and made demand for payment of 
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the sum due plaintiff from the defendant; that the Quarter¬ 
master General of the United States Army advised affiant 
of the plaintiff’s right of appeal under its contract with the 
defendant to the Secretary of War pursuant to the Dis¬ 
putes Article of the Prime Contract; that on or about, to- 
wit, October 16, 1941, affiant supplied information to the 
President of plaintiff corporation with which to file an 
appeal to the Secretary of War; that under date of Decem¬ 
ber 22, 1941, affiant having knowledge that an appeal was 
pending, wrote to the Under Secretary of War to ascertain 
what action had been taken on plaintiff’s appeal. 

Further affiant says not, save and except that this affi¬ 
davit is made to support a motion for Summary Judgment 
in the above entitled cause. 

Bbister & Koesteb Lumber Corp. 

By Gus M. Walko, 

Asst, Treasurer. 


State of Alabama, 

Courdy of Jefferson, ss: 

I, Mary Dunnavant, a Notary Public, in and for County 
and State aforesaid, do certify that Gus M. Walko person¬ 
ally appeared before me this 12th day of August, 1948, who 
being duly sworn states that the foregoing affidavit sub¬ 
scribed to by him contains matters within his own personal 
knowledge. 

Mart Dunnavant. 

My Commission expires Oct. 7, 1950. 
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26 Filed Aug 13 1948 

Exhibit “B”-l 

April 7, 1941 

Pettyjohn-Weddle-Hofheimer Construction Co. 

Fort Eustis, Virginia 
Attention Mr. R. C. Harris, Jr. 

Gentlemen: 

This is to confirm our conversation of this date whereby 
we agree to accept as settlement for overshipments on your 
order 455 which included sub-flooring, wall sheathing and 
wainscoting, based on a price of $29.00 per thousand. 

This settlement is to be definite and not subject to any 
future claims. 

Very truly yours, 

Bristee & Koester Lumber Corp. 

G. M. Walko, 

Assistcmt Treasurer, 

We, the undersigned, certify that the foregoing is a true 
copy. 

Grover C. Kane, 

E. E. Blakely 
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27 Filed Aug 13 1948 

Exhibit “B”-2 

BRISTER & KOESTER LUMBER CORP. 

“the ROOFER specialists’^ 

1776 Broadway 
(Corner 57tli Street) 

New York, N. Y. 

Southern Pine Lumber August 29, 1941 

War Department, 

Office of the Quartermaster General, 

Fourth & D Sts., S. W., 

Washington, D. C. 

Attention of: Legal Section, Construction Division 
Gentlemen; 

We are attaching a new claim for $3465.71, balance due us 
on overshipment of lumber on sixteen invoices dated Jan¬ 
uary and February 1941, purchase order No. 455 against 
John P. Pettyjohn & Co., Dewey G. Weddle & Co. and The 
Hofheimer Construction Co., Contractors for Fort Eustis, 
Va. 

To facilitate matters we are enclosing copy of letter 
dated May 7, 1941 stating the facts in detail on which we 
filed claim on May 10,1941 at the office of the Quartermaster 
General, War Department, for the principal amount of our 
invoices referred to above which were held up pending ad¬ 
justment. 

Under date of July 28, 1941, we accepted a check for 
$9880.57 from the Contractors as partial settlement only, 
and under protest, on our original claim for the full amount 
of invoices, leaving a balance of $3465.71 rightfully due us 
as per attached invoices. For your information we are en¬ 
closing copy of letter dated July 31, 1941 advising you of 
the settlement referred to above, thereby withdrawing our 
original claim. 
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You also have in your possession complete file relative 
the original claim which you can refer to for any additional 
information you may desire. Your reference files: Q. M. 
167, C. E. C. 3. 

Will you be so kind and review our claim advising us the 
result, at your earliest convenience. 

Yours very truly, 

/s/ Bbistee & Koesteb Lumbeb Cobp. 

Enel. 

GMW :mes 

We, the undersigned, certify that the foregoing is a true 
copy. 

E E Blakely 
Gboveb C BIane 

(Note) The above letter sent by Registered Mail, Receipt 
No. 280423, August 29,1941. 

28 Filed Aug 13 1948 

Exhibit “B”-3 

WAB DEPABTMENT 

OFFICE OF THE CONSTBUCTING QX7ABTEBMASTEB 
FOBT EUSTIS, VIBGINIA 

In Reply QM 411.1 

Refer to X 150 September 9,1941 

Brister & Koester Lumber Company 
1776 Broadway, 

New York, N. Y. 

Dear Sirs: 

Reference is made to your letter of September 3, 1941, 
relative to the following decision made on over-shipments 
of lumber to the Post. 

1. ‘^Reference is made to the controversy pertaining to 
over-shipments made by Brister & Koester Lumber Corpo¬ 
ration to Pettyjohn, Weddle & Hofheimer Construction 
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Company, general contractors under Fixed Fee Contract 
No. W 6282 qm2 at your Post. 

2. The vendors even though warned on many occasions, 
overshipped on their order to the extent of approximately 
28,000 feet of lumber and have rendered an invoice covering 
these overshipments. The contract price of the lumber was 
$37.00 per thousand feet and the vendors contend that they 
should be paid this price for the overshipments. During 
the period of overshipments, the price of lumber dropped 
and the same grade could have been purchased locally for 
$27.75 per thousand feet. The overshipments were used on 
the project because at the time it was virtually impossible 
to keep the various consignments of lumber separated, due 
to haste in unloading to avoid demurrage charges. After 
much correspondence concerning these overshipments, the 
vendor sent Mr. G. M. Walko, Assistant Treasurer, to the 
project and the following agreement between the contrac¬ 
tors and vendors was entered into: 

“This is to confirm the conversation of this date whereby 
we agree to accept as settlement for overshipment on your 
order 455 which included sub-flooring, wall sheathing and 
wainscoting, based on a price of $29.00 per thousand. This 
settlement is to be definite and not subject to any future 
claims.” 

This letter was written on April 7, 1941 at the project and 
signed for Brister & Koester Lumber Corporation by Mr. 
G. M. Walko as Assistant Treasurer. It is noted that Mr. 
Walko contacted his home office by telephone before signing 
the agreement and apparently did so on assurance from 
them that they would concur in the settlement. The vendors 
now refuse to ratify the agreement and contend that they 
should be paid $37.00 per thousand feet for the overship¬ 
ments. 

29 3. It appears that Mr. Walko was sent to the proj¬ 

ect for the sole reason of effecting a settlement on 
the overshipments and it seems safe to assxime that he was 
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given authority to sign the agreement on behalf of Brister 
& Koester Lumber Corporation. This reasoning is further 
supported by the fact that Mr. Walko contacted his home 
office by telephone before signing the agreement. 

4. This office is of the opinion that the vendors were given 
ample opportunity to notify the contractors in case Mr. 
Walko was acting beyond the scope of this authority in'sign¬ 
ing this agreement. If they failed to take advantage of this 
opportunity, then the fault lies with them and they should 
be bound by the agreement entered into by their duly au¬ 
thorized representative. 

5. This office therefore concurs in the recommendation of 
the Construction Quartermaster, namely, that this contro¬ 
versy be settled in accordance with the agreement entered 
into between the contractor and the vendor.” 

Very truly yours, 

/s/ L. S. Coy 

1st Lt. QMC 

Constructing Quartermaster 

We, the undersigned certify tlmt the foregoing is a true 
copy. 

E E Blakely 
Geover C Kane 
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30 Filed Aug 13 1948 

Exhibit “B”-4 

Telephones Columbus 5-1070-1071-1072 

BEISTEE <t KOESTEE L.UMBEE COEP. 

“the eoofee speciawsts’’ 

1776 Broadway 
(Corner 57th Street) 

New York, N. Y. 

Southern Pine Lumber 

Inter Office Memorandum 

September 29,1941 

Mr. Morris: 

Talked with Mr. Tanney [Legal adviser of the Quarter¬ 
master General] regarding Fort Eustis Claim. Was ad¬ 
vised by him that we should appeal to the Under Secretary 
of War. 

Mr. Morris gave all the details to Miss Jurist [Secretary 
to Mr. Brister, President of plaintiff corporation] Sept. 
29,1941. 

/s/ W 9/29 (Signed) G. M. Walko 

Asst. Treas. 

Referred to Mr. Brister 10/16. I will 
again remind him. 

(Signed) W 

We, the undersigned, certify that the foregoing is a true 
copy. 

E E Blakely 
Geovee C EIahe 
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31 Filed Aug 13 1948 

Exhibit “B”.5 

December 22,1941 

The Under Secretary of War, 

New War Department Bldg., 

Washington, D. C. 

Sir: 

Under date of October 27th, 1941, we respectfully filed 
our appeal from a decision rendered by the Constructing 
Quartermaster GeneraPs Office on our claim #Q. M.-158C- 
EC-3 Legal Division Constructing Q. M. General’s Office 
for lumber furnished to Camp Eustis, Lee Hall, Virginia, 
under an order issued by the Constructing Quartermaster 
General’s Office, Washington, D. C., Purchase Order H-455 
dated January 9,1941. 

To date we have received no acknowledgement to our let¬ 
ter and as we are desirous of bringing our reports up to 
date, we will appreciate your advice as to the present status 
of our appeal. 

Very truly yours, 

GMW :F Bbistek & Koesteb Lumbeb Cobp. 

We the undersigned certify that the foregoing is a true 
copy. 

E E Blakely 
Gboveb C EIane 

35 Filed Nov 23 1949 

Pretrial Proceedings 

Statement of Natube of Case : 

Suit on an informal contract with the government through 
the War Department for furnishing lumber for construc¬ 
tion of Replacement Center at Fort Eustis, Va. Plaintiff 
claims that on or about 3rd of January, 1941, an informal 
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contract was entered into between its representative and an 
authorized contracting officer of the Quartermaster Corps 
for the delivery of certain lumber; that the government had 
already made a separate contract with Pettyjohn-Weddle- 
Hofheimer & Co. to construct the Replacement Center. Dur¬ 
ing the progress of supplying the lumber to the construc¬ 
tion contractor provided for by the original contract be¬ 
tween plaintiff and the government, the contractor advised 
plaintiff that approximately 428,000 additional feet would 
be required for the project. Plaintiff would not supply this 
lumber without the authority of the government’s represen¬ 
tative and thereafter upon taking up the matter with the 
government representative in charge of procurement of 
lumber and materials, plaintiff was told by the Government 
Agent to deliver the additional 428,000 feet of lumber at the 
price agreed upon subject to and agreed to by, unless bought 
under 0. P. A. ceilings and that the agent would obtain the 
authority of the construction quartermaster for so doing; 
that thereupon plaintiff delivered the additional lumber, as 
ordered, the construction quartermaster would not approve 
payment for this additional material at the same contract 
price and would not make payments to plaintiff for the lum¬ 
ber originally ordered; that thereafter plaintiff was ordered 
to remove lumber from Government reservation when plain¬ 
tiff arrived at Government Reservation prepared to 
36 remove the 428,000 additional feet of lumber from 
the project, the construction quartermaster stated 
payment would not be made at the prices stated, plaintiff 
was offered a lesser price, i.e., $29.00 per 1000 board feet 
which it accepted under protest. This present suit is for 
the difference between the amount paid by the government 
and received under protest and the amount called for by 
the order of the government agent, being the same as that 
of the original contract. Plaintiff pursued administrative 
proceedings through the Quartermaster General’s office and 
also appeal to the Under-Secretary of War and later was 
referred to Chief of Engineers, the Chief of Engineers did 
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not act upon the matter as plaintiff claims he was required 
to do. 

Defendant maintains, first, that this suit was not filed 
within the period of limitation fixed by the Act; that the 
delivery of lumber occurred in Feb. 1941 and this suit was 
filed more than 6 years thereafter. Furthermore, that if, 
as plaintiff denies, that administrative remedies had to be 
exhausted before the suit was filed the Statute only began to 
run, then the amended complaint which is the only correct 
statement of the claim is barred by the Tucker Act Limita¬ 
tions. Second, defendant there is no privity of contract be¬ 
tween plaintiff and the U. S. in respect of the delivery of 
the extra lumber; and denies that any binding agreement 
was made with plaintiff by an authorized agent of the gov¬ 
ernment for any additional material. 

Defendant also maintains acceptance of payment the 
amount paid by the government and an agreement of price 
by the plaintiff caused this suit. 

37 Stipulations : 

Parties stipulate that certain documents bearing the 
initials of counsel may be received in evidence without 
formal proof, subject to objections as to relevancy and 
materiality. 

Parties stipulate that there was no express provision in 
the informal contracts relied on by plaintiff in regard to 
administrative proceeding by the parties. 

Stipulations: By agreement of counsel for the respec¬ 
tive parties, present in Court, it is ordered that the subse¬ 
quent course of this action shall be governed by the follow¬ 
ing stipulations unless modified by the Court to prevent 
manifest injustice: 

Dated Nov. 21,1949. 

Bolitha J. Laws 
Pretrial Justice. 
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Remarks of Pretrial Justice for consideration of Trial 
Justice: 

Attorneys authorized to act: 

E E Blakely 
Attorney for Plaintiff, 

Ross 0. Donoghue 
Attorney for Defendant. 


38 Piled Jan 13 1950 

Motion For Summary Judgment 

Comes now the defendant by its attorney, the United 
States Attorney and moves this court for summary judg¬ 
ment for the reason that there is no dispute concerning the 
material facts as to the Court’s lack of jurisdiction and that 
accordingly, the defendant is entitled to judgment as a 
matter of law. 

George Morris Fay 
United States Attorney 

Ross O’Donoghue 
Assistant United States Attorney 

45 Filed Feb 24 1950 

Memorandum Granting Defendant’s Motion For Summary 

Judgment 

Defendant’s motion for summary judgment is based upon 
the claim that plaintiff’s suit is barred by the Statute of 
Limitations. The suit is upon an informal contract made 
with an agency of the United States for the supplying of 
lumber to be used in construction of an army camp. The 
contract was made on or about January 3, 1941, and the 
last lumber was delivered in February, 1941. Suit was 
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filed on October 27, 1947. The Tucker Act* provides that 
“Every civil action commenced against the United States 
shall be barred unless the complaint is filed within six years 
after the right of action first accrues.” Plaintiff claims 
that since the plaintiff, with the acquiescense of representa¬ 
tives of defendant, pursued administrative proceedings to 
collect its claim until on or after October 27, 1941, the suit 
is not barred. At the pre-trial hearing, it was stipulated 
“that there was no expressed provision in the informal 
contract relied on by plaintiff in regard to administrative 
proceedings between parties.” In the absence of a specific 
agreement providing for administrative proceedings before 
filing suit, the resort by plaintiff to such proceedings does 
not operate to toll the running of the Statute of Limita¬ 
tions. Motion for summary judgment granted. 

Bolitha J. Laws 
Chief Judge 

February 24, 1950 

• ••••••••• 

46 Filed Mar 6 1950 

Order 

This case having come on to be heard upon defendant's 
motion for summary judgment, and the Court having con¬ 
sidered the memoranda of points and authorities filed here¬ 
in by respective parties and having heard argument of 
counsel thereon, and it appearing to the Court that there 
is no substantial issue as to any material fact and that the 
defendant is entitled to judgment as a matter of law, the 
complaint not having been filed within the period of limi¬ 
tations after the accrual of the claim, it is by the Court, 
this 6th day of March, 1950, 

Okdered, That the defendant’s motion for summary judg¬ 
ment be and the same is hereby granted, and it is 


28 IT. S. C. A. $ 2401 
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Further Ordered, that the complaint be and the same is 
hereby dismissed. 

Bolitha J. Laws 
Judge 

• •••***••* 

47 Filed Mar 8 1950 

Notice of Appeal 

Notice is hereby given this 7th day of March, 1950, that 
plaintiff, Brister & Koester Lumber Corporation hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 6th day of March, 1950 in favor of The United States 
of America against said Brister & Koester Lumber Cor¬ 
poration. 

E. E. Blakely 

Grover C. EIane 
Attorney for 

Brister & Koester Lumber Corporation 

• •••••#••• 
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question presented 

On October 27, 1947, appellant brought suit against the 
United States in the District Court under the Tucker Act. 
Appellant claims the sum of $3,465.71 is due it as the 
balance of the purchase price of certain lumber which-4t’ 
delivered in January and February, 1941, and which had 
been used by April 7, 1941, in the construction of an Army 
Replacement Center for the appellee. The appellee re¬ 
fused to authorize or make payment of this sum on Sep¬ 
tember 9, 194rl. The question presented is whether the 
District Court correctly held that appellant’s action was 
barred by the six-year period of limitation prescribed by 
the Tucker Act. 
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counterstatement op the case 

On October 27,1947, Brister & Koester Lumber Corpora¬ 
tion brought suit against the United States in the United 
States District Court for the District of Columbia under 
the Tucker Act.^ The Government moved to dismiss the 
cause on the ground that the court lacked jurisdiction be¬ 
cause the suit was not instituted within the period of limita¬ 
tion prescribed by the statute (R. 3). The Governments 
motion was granted and the cause was dismissed without 
prejudice and with leave to the plaintiff to file an amended 
complaint (R. 5). On April 15,1948, the plaintiff filed such 
amended complaint (J.A. 2). When the Governments 

^ Although jurisdiction of the District Court was also invoked 
under Section 113(a) of Title 41, U.S.C., that section provides, with 
exceptions not here relevant, that any suit thereunder shall be 
brought in accordance with the Tucker Act. 

(1) 
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motion to dismiss the amended complaint on the same 
ground was denied, it filed an answer, asserting the same 
and other defenses (J.A. 5). The plaintiff then filed a 
motion for summary judgment with affidavits and exhibits 
(J.A. 6-24). After the plaintiff’s motion was denied, pre¬ 
trial proceedings were held (J.A. 24-26). Thereafter the 
Government filed a motion for summary judgment on the 
ground that there was no dispute concerning the material 
facts as to the court’s lack of jurisdiction—^it appearing that 
suit was not instituted, as required by the statute, within 
six years after the alleged right of action accrued (J.A. 
27). From an order granting the Government’s motion 
and dismissing the complaint, the plaintiff now appeals 
(J.A. 28, 29). 

In its amended complaint (J.A. 2-4) appellant alleges 
the following: In February, 1941, while appellant was en¬ 
gaged in the delivery of certain lumber purchased by the 
appellee for the construction of an Army Replacement 
Center at Fort Eustis, Virginia, “certain agents or officers” 
of the appellee asked the appellant to furnish additional 
quantities of similar lumber.^ Appellant delivered the addi- 

2 However, in Exhibit A-1 attached to its motion for summary 
judgment (J.A. 10-11) appellant states: 

“The 428,000 B. ft. of lumber represents an overshipment in 
excess of the amount called for by the original order herein¬ 
above mentioned * * * At the time that the overshipment 
was brought to our attention, it was stated that the lumber 
would be used * * *” 

In that Exhibit appellant further states that the overshipment, as 
is usual, was “caused by the vendor’s efforts to secure prompt 
delivery * * *” Exhibits B-1 and B-2 attached to appellant’s 
motion for summary judgment (J.A. 18, 19) show that the over¬ 
shipment was made on a purchase order of John P. Pettyjohn & 
Co., Dewey G. Weddle & Co., and Hofheimer Construction Co., who 
the pretrial proceedings (J.A. 24-26) show were the prime con¬ 
tractors engaged by the Army to construct the Fort Eustis Replace¬ 
ment Center. These exhibits further show that the prime con¬ 
tractors paid the appellant $9,880.57 or $29 per thousand board feet 
for the overshipment and that an agreement with the prime con¬ 
tractors was executed on behalf of the appellant corporation by its 
assistant treasurer pursuant to which such pa 3 rment was to be a 
definite settlement not subject to future claims. 
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tional Inmber, comprising approximately 428,000 board 
feet, and the lumber was unloaded, inspected, tallied and 
accepted by the appellee. (Exhibit B-2 attached to ap¬ 
pellee’s motion for summary judgment (J.A. 19) shows 
that the additional lumber was delivered during January 
and February, 1941.) Appellee’s officers and agents at 
Fort Eustis refused to authorize or make payment in full 
for the additional lumber, whereupon the appellant’s as¬ 
sistant treasurer demanded its return. The appellee did 
not and could not return the additional lumber because at 
that time, April 7, 1941, it had already been used in the 
construction of structures of the Eeplacement Center. On 
August 29, 1941, appellant notified the appellee that it had 
received and accepted under protest $9,880.57 in payment 
for the additional lumber. Thereupon, appellant demanded 
$3,465.71 from the “Contracting Officer” of the appellee 
as the balance due for the additional lumber. Shortly there¬ 
after the “Contracting Officer” notified the appellant of 
his decision not to pay or authorize payment of this balance. 
(Exhibit B attached to appellant’s motion for summary 
judgment (J.A. 14-17) shows that “shortly thereafter” 
was on September 9, 1941.) Whereupon, appellant made 
demand upon the Quartermaster General for the balance 
due. (Appellant attached to its motion for summary judg¬ 
ment as Exhibit B-3 (J.A. 20-22) a letter from the con¬ 
structing quartermaster to the appellant dated September 
9, 1941, which quotes a decision of the Quartermaster 
General concurring in the constructing quartermaster’s 
recommendation that appellant not be paid the balance 
which it claimed to be due for the additional lumber.) The 
Quartermaster General advised appellant of its right to 
appeal to the Secretary of War pursuant to the Disputes 
Article of the prime contract (the contract between the 
Government and the prime contractors) which provides: 

Article XV—Disputes 

Except as otherwise specifically provided herein, all 
disputes concerning questions of fact arising under 
this contract shall be decided by the Contracting Offi¬ 
cer, subject to written appeal by the contractor within 
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30 days to the Chief of Branch concerned or his duly 
authorized representative, whose decision shall be final 
and conclusive upon the parties hereto, when the 
amount involved is $15,000.00 or less. When the amount 
involved is more than $15,000, the decision of the Chief 
of Branch shall be subject to written appeal within 
30 days by the Contractor to the Secretary of War, 
whose decision shall be final and conclusive upon the 
parties hereto. In the meantime the Contractor shall 
diligently proceed with the work as directed. 

On October 27, 1941, appellant submitted an appeal to the 
Secretary of War which was denied by the Undersecretary 
of War and referred to the Chief of Engineers. (Exhibits 
A-1 and A-2 attached to appellant’s motion for summary 
judgment (J.A. 10-12, 12-13) show that the appeal was 
made to the Undersecretary of "War who in advising that 
he was referring the matter to the Chief of Engineers 
pointed out that under the Disputes Article the Secretary 
of War had jurisdiction only of appeals involving more 
than $15,000. By Public Law 326, 77th Cong., 1st Sess., 55 
Stat. 787, December 1, 1941, the functions of the Quarter¬ 
master General with respect to such contracts were trans¬ 
ferred to the Chief of Engineers.) On January 28, 1942, 
the Chief of Engineers advised that the matter was being 
referred to the General Accounting Office. (Exhibit A-3 
attached to appellant’s motion for summary judgment 
(J.A. 13-14) shows that the Chief of Engineers advised that 
appellant’s claim had been forwarded to the General Ac¬ 
counting Office on September 24,1941.) 

In its amended complaint appellant demands judgment 
in the amount of $3,465.71, with interest and costs (J.A. 
4-5). 

At the pretrial proceedings appellant stipulated that 
in the informal contracts upon which it relied there was 
no express provision in regard to administrative proceed¬ 
ings by the parties (J.A. 26). 
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STATUTE INVOLVED 

28 U.S.C. (1946 ed.) Supp. 11, 2401(a) provides: 

Every civil action commenced against the United 
States shall be barred unless the complaint is filed 
within six years after the right of action first ac¬ 
crues. • • • 

SUMMARY OF ARGUMENT 

On a liquidated claim for goods sold to the United States, 
where there is no agreement to the contrary, a cause of 
action accrues when the goods are delivered and accepted. 
Where the Government takes private property for a public 
use, a cause of action accrues at the time of the taking. 
Appellant’s suit is based on a liquidated claim. The lumber 
for the balance of the alleged purchase price of which ap¬ 
pellant sues was delivered in January and February of 
1941. It had been used in the construction of an Army 
Replacement Center for the appellee by April 7,1941. Ap¬ 
pellee definitely and categorically refused to pay the amount 
claimed due by appellant on September 9, 1941. There was 
no express or implied agreement between appellant and 
appellee pursuant to which accrual of appellant’s alleged 
right of action would be suspended or the statute of limita¬ 
tions tolled. Appellant’s cause of action against the United 
States, if any, accrued, therefore, not later than September 
9, 1941. Appellant, suing under the Tucker Act, filed its 
original complaint on October 27, 1947. The Tucker Act 
prescribes a jurisdictional six-year period of limitation 
for actions against the United States. The District Court 
correctly held, therefore, that appellant’s alleged right of 
action was barred by this period of limitation. 
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ARGUMENT 

I 

The District Court Correctly Held that Appellant's Suit Against 

the United States Was Barred by the Six-year Period of 

Limitation Prescribed by the Tucker Act 

The Tucker Act, 28 U.S.C. (1946 ed.) Supp. II, 2401(a),® 
provides: 

Every civil action commenced against the United States 
shall be barred unless the complaint is filed within six 
years after the right of action first accrues. 

It is well settled that this provision, unlike ordinary statutes 
of limitations, is “a jurisdictional requirement, compliance 
with which is necessary to enable suit to be maintained 
against the sovereign.’’ Compagnie Generale Transatlan- 
tique V. United States, 51 F. 2d 1053, 1056 (C.A. 2, 1931). 
The rule is the same with respect to suits in the Court of 
Claims, Firm v. United States, 123 U. S. 227 (1887), and 
suits in a District Court under the Tucker Act, United 
States V. Chicago Golf Clvib, 84 F. 2d 914, 917 (C.A. 7, 
1936). 

Appellant’s original complaint was filed on October 27, 
1947. To establish the District Court’s jurisdiction, there¬ 
fore, appellant must demonstrate that its alleged right of 
action accrued after October 27, 1941.'* However, as will 

®When the Government’s motion for summary judgment was 
granted, this provision was contained in Section 2401 (a) of revised 
Title 28 of the United States Code; at the time appellant’s original 
complaint was filed, a similar provision was contained in 28 U.S.C. 
(1946 ed.) 41 (20). 

* It should be noted that, although appellant’s original complaint 
was filed on October 27, 1947, the District Court, on motion of the 
Government, dismissed the cause without prejudice, with leave to 
appellant to file an amended complaint. The amended complaint 
was filed on April 15, 1948. Of course, only Congress can consent 
to suits against the United States, United States v. Sherwood, 312 
U. S. 584 (1941), and timely filing of such suits is one of the condi¬ 
tions of its consent under the Tucker Act. Since the right to sue 
the United States under the Tucker Act must be strictly construed. 
United States v. Sherwood, supra, it may be argued that, even if 
the District Court had jurisdiction to entertain the original com- 
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be hereinafter shown, appellant’s own pleadings, admis¬ 
sions and aflBdavits on file ® make it clear that its right of 
action, if any, accrued prior to October 27, 1941. 

A. In the Absence of an Agreement to the Contrary, Appel¬ 
lant’s Alleged Right of Action Accrued Prior to October 
27,1941. 

Where no other time for payment is provided by contract, 
a right of action for goods sold to the Government arises 
when such goods are delivered and accepted. Thus, in 
John P. Moriarity, Inc. v. United States, 97 C. Cls. 338 
(1942), the Court of Claims stated: 

‘‘Nothing was said in the contract about the time 
for payment; therefore, unless there is something un¬ 
usual about this particular contract, the time for pay¬ 
ment was on the date of delivery and acceptance of 
the earth by the defendant [citing cases]. 

• « * # « 

“The plaintiff in this case was entitled to sue as soon 
as the earth had been delivered. Of course, no one 
would elect to bring suit until they were satisfied that 

plaint, it lacked authority, upon dismissing the cause, to allow 
appellant to file an amended complaint which would relate back to 
the original complaint. Cf. Hammond-Knowlton v. United States, 
121 F. 2d 192, 201-204 (C.A. 2, 1941), cert. den. 302 U. S. 707; 
McMichael v. United States, 63 F. Supp. 598 (N.D. Ala., 1945). 
Accordingly, to establish the District Court’s jurisdiction to enter¬ 
tain its amended complaint, it would be necessary for appellant to 
demonstrate that its alleged right of action accrued after April 14, 
1942. We deem it unnecessary to press this argument, however, 
because in our view, assuming arguendo that appellant ever had a 
right of action against the United States, it accrued before October 
27,1941, more than six years prior to the filing of appellant’s original 
complaint. 

® It is, of course, well established that the question whether an 
action is barred by a statute of limitations may be adjudicated on 
a motion for summary judgment and that the scope of inquiry on 
such motion includes pleadings, depositions, admissions and affidavits 
on file. Rule 56, Federal Rules of Civil Procedure; Reynolds v. 
Needle, 77 U. S. App. D.C. 53,132 F. 2d 161, 162 (1942); Fraser v. 
Doing, 76 U. S. App. D.C. Ill, 130 F. 2d 617, 621 (1942); Fox v. 
Johnson & Wirusatt, Inc., 75 U- S. App. D.C. 211, 127 F. 2d 729, 
736-737 (1942). 
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their claim was not going to be paid by the administra¬ 
tive agency in question, but the statute fixes a limit 
on the time plaintiff can delay bringing his suit. That 
limit is fixed at six years (28 U.S.C. 262). If before 
that time plaintiff is unable to obtain action upon his 
claim by the administrative agency, the statute requires 
that he protect his rights by filing suit thereon. This 
the plaintiff did not do, and its claim, therefore, is 
barred.’’ 

See also Cohen, Goldman & Co., Inc. v. United States, 77 
C. Cls. 713, 730 (1933), cert. den. 290 U. S. 681; Pink, 
Liquidator v. United States, 85 C. Cls. 121, 124, (1937), 
cert. den. 303 U. S. 642; Hendricks v. United States, 81 C. 
Cls. 609 (1935); L. E. Meyers Co. v. United States, 64 F. 
Supp. 148 (C. Cls. 1946). As previously noted, appellant 
delivered the lumber in January and February of 1941, 
and the lumber had been used in the construction of an 
Army Keplacement Center for the defendant by April 7, 
1941. Accordingly, if appellant’s claim is based on con¬ 
tract, in the absence of an agreement to the contrary, its 
alleged right of action accrued no later than April 7, 1941. 

A similar rule applies to the Government’s taking of 
private property for public use. Thus, in Stubbs v. United 
States, 21 F. Supp. 1007, 1010 (M.D.N.C., 1938), the court 
stated: 

“The right accrues when the private property is 
taken by the official authorized by law to take it, and 
the time for bringing suit starts then.” 

See also Carpenter v. United States, 56 F. 2d 828 (C.A. 2, 
1932). Since the lumber was used for a public purpose by 
April 7, 1941, if appellant’s claim is based on the Govern¬ 
ment’s taking of private property, its alleged right of ac¬ 
tion would still have accrued no later than April 7, 1941. 

This case is to be distinguished from those where the 
claims are not liquidated or where certain actions or deter¬ 
minations are made conditions precedent to payment, such 
as Penn Bridge Co. v. United States, 71 C. Cls. 273 (1930); 
Holton V. United States, 65 F. Supp. 903 (C. Cls. 1946); 
Smith Courtney Co. v. United States, 46 C. Cls. 262 (1911); 
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Austin Engineering Co. v. United States, 88 C. Cls. 559 
(1939); Manufacturers Aircraft Ass*n v. Ufiited States, 
77 C. Cls. 481 (1933), cert. den. 291 XT. S. 667; Pewnsglvama 
Coal and Coke Corporation v. United States, 108 C. Cls. 236 
(1947). Here, as previously stated, appellant demanded 
payment of $3,465.71, the exact principal of the present 
suit, and if appellant ever had a contract calling for such 
payment, its right of action certainly accrued when that 
contract was breached by the defendant’s final, categorical 
refusal to pay on September 9, 1941. 

In the absence of an agreement to the contrary, there¬ 
fore, appellant’s alleged right of action accrued prior to 
October 27, 1941. 

B. There Wa^ No Agreement to the Contrary 

Appellant concedes that there was no express provision 
in regard to administrative proceedings by the parties in 
the informal contracts upon which it relies. Appellant 
contends, however, that the Disputes Article of the con¬ 
tract between the Government and the prime contractors 
applies and either suspends accrual of its alleged right of 
action or tolls the statute of limitation. The simple answer 
to this contention is that the Disputes Article of the prime 
contract does not apply to appellant because of lack of 
privity—appellant was not a party to that contract. More¬ 
over, a suggestion by an employee of the Quartermaster 
General’s Office that the appellant should appeal to the 
Secretary of War and the Undersecretary’s reference of 
appellant’s attempted appeal to the Chief of Engineers 
could not, therefore, make the Disputes Article part of a 
contract between the plaintiff and the Government, parties 
ularly when by the terms of such Article the Secretary of 
War would have no jurisdiction in this case. 

Assuming, arguendo, however, that the Disputes Article 
of the prime contract applies, nevertheless, it cannot avail 
appellant here. There is nothing in that Article to indicate 
that the appeals procedure therein prescribed was intended 
to be a condition precedent to suit. On the contrary, its 
finality provisions clearly show that it was intended to 
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preclude suits. The Supreme Court has so held in United 
States V. Moorman, 338 U. S. 457 (1950). In the absence 
of fraud or bad faith, the concurrence of the Quarter¬ 
master General in the decision of the constructing quarter¬ 
master that appellant’s $3,465.71 claim was not valid was, 
therefore, final and binding upon the parties. Of course, 
appellant has not alleged and cannot show, fraud or bad 
faith. 

Appellant’s attempt to have the Chief of Engineers re¬ 
open the matter is, of course, of no significance. It is of 
some interest to note, however, that the Chief of Engineers 
advised appellant that its claim had been forwarded to 
the General Accounting Office on September 24, 1941, for 
disposition and that the Chief of Engineers accordingly 
could take no further action. It might be added that the 
Supreme Court has held that no officer of the Government 
may waive statutes of limitation. Finn v. United States, 
supra. 

There was, therefore, no agreement pursuant to which 
accrual of appellant’s alleged right of action was suspended 
or the statute of limitations tolled. Accordingly, the 
District Court correctly held that appellant’s alleged right 
of action against the United States was barred by the 
period of limitation prescribed by the Tucker Act. 

CONCLUSION 

Wherefore, it is respectfully submitted that the order 
of the District Court should be affirmed. 

George Morris Fay, 
United States Attorney. 
Ross O’Donoghue, 

Joseph M. Howard, 

Joseph F. Goetten, 
Assista/nt United States Attorneys. 
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COBBECT STATEMENT OF QUESTION PBESENTED. 

On December 31, 1940, appellee acting through ofl&cers 
and agents of the Quartermaster Greneral, solicited com¬ 
petitive bids for purchase of lumber for the construction 
of Eeplacement Center, Ft Eustis, Va. On January 3, 
1941, appellant was awarded contract pursuant to lowest 
acceptable bid and given notice to proceed with deliveries. 
During course of deliveries, it was determined insufficient 
quantities of lumber had been purchased by appellee. The 
same officers and agents, who made the original purchases, 
requested approximately 428,000 MBF additional lumber 
of same grades and dimensions of original shipments. The 
428,000 MBF of lumber were delivered during January 
and Februaiy, 1941. A dispute arose, between appellant 
and the United States Constructing Quartermaster, the 
appellee ^s contracting officer at the Eeplacement Center, 
as to the prices to be paid for the 428,000 MBF of lumber, 
since this contract was never reduced to writing and signed 
by the parties. At first, the Constructing Quartermaster 
refused to pay or authorize payment for any lumber, in¬ 
cluding the original shipments as to which there had been 
no controversy. On or about March 29, 1941, the Con¬ 
structing Quartermaster notified appellant to remove the 
428,000 MBF of lumber from the Government Eeservation. 
About April 7, 1941, appellant sent its assistant treasurer 
to the Eeplacement Center to remove the lumber. The 
Constructing Quartermaster then admitted it was im¬ 
possible to return the lumber to appellant, because it had 
already been used in the construction of tiie Eeplacement 
Center. On July 28,1941, the Constructing Quartermaster 
approved payment to appellant in the amount of $9,880.57, 
wHch appellant accepted under protest on July 29, 1941 
by registered letter in which claim for balance due of 
$3,465.71 was made. Appellant immediately made written 
request to the Constructing Quartermaster for his decision 
in writing with respect to balance due. On September 9, 
1941, the Constructing Quartermaster furnished appellant 
written decision in which he declined to pay or authorize 
payment of the sum of $3,465.71. On September 29, 1941, 
appellant protested to the Quartermaster General and 
again made demand for balance of $3,465.71. The Quarter- 


master General informed appellant the Secretary of War 
had determined, as a matter of policy, that appeals from 
decisions of contracting officers, nnder similar circum¬ 
stances, would be processed and handled in accordance 
with the appeals provisions of Article 15, the Disputes 
Article of the prime contract. On October 27, 1941, appel¬ 
lant appealed to the Under Secretary of War from the 
adverse decision of the Constructing Quartermaster. On 
January 1, 1942, Honorable Robert P. Patterson, then 
Under Secretary of War, notified appellant the appeal had 
been referred to the Chief of Engineers for necessary 
action and decision. On January 1,1942, the Under Secre¬ 
tary of War also signed a memorandum directing the Chief 
of Engineers to decide appellant’s administrative .appeal. 
(In the interim administration of the contract had been 
transferred from the Quartermaster General to the Chief 
of En^neers.) The Chief of Engineers failed or refused 
to act upon the appeal; but notified appellant on January 
28, 1942, the matter had been referred to the General 
Accounting Office. Appellant filed original complaint on 
October 27,1947, which is less than six years from the date 
the Chief of Engineers notified appellant no action had or 
would be taken on the appeal. Under the above correct 
summarization of the facts, the question presented is as 
follows.: 

Appellant's claim did not accrue under the Tucker Act 
until appellant had exhausted all administrative remedies, 
this occurred when the Chief of Engineers notified appel¬ 
lant on January 28,1942, that no decision had or would he 
made on the appeal. 
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V. 

The United States of Amebioa, Appellee, 


On Appeal from Judgment by United States District Court 
for the District of Columbia. 


REPLY BRIEF FOR THE APPELLANT. 


Jurisdictional Statement and Memorandum Granting 
Defendant's Motion for Summary Judgment appear in 
Appellant’s Original Brief. 

STATEMENT OF THE CASE. 

Under ‘‘Question Presented” page one of appellee’s 
brief, and appellee’s Counterstatement of the Case, the 
statements therein contained are so vague and indefinite 
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they are valneless and convey no information unless entire 
record is reviewed to determine what appellee has in mind. 

Inasmuch as a correct statement of the case appears in 
appellant’s brief and joint appendix, wherein the pertinent 
facts are set forth in some detail, it is deemed unnecessary 
to again summarize all of the facts. Accordingly, this 
summarization of the facts will be confined to the more 
salient points which the appellee’s incomplete and con¬ 
fused account of the facts might tend to becloud. 

On September 9, 1941, the United States Constructing 
Quartermaster, appellee’s contracting officer at the Re¬ 
placement Center, (See note 1, page 3, appellant’s brief.) 
rendered his decision in writing, with respect to the dis¬ 
pute concerning the balance due of $3,465.71 on 428,000 
MBF of lumber, (Ex. “B”-3, App. 28.) On September 29, 
1941, (Ex. “B”-4, App. 30,) appellant protested to the 
Quartermaster General and again made demand for the 
sum due of $3,465.71. The Quartermaster General in¬ 
formed appellant the Secretary of War had determined as 
a matter of policy where controversies had arisen under 
informal contracts, such as the lumber contract, or in those 
cases where the contract had not been reduced to writing, 
as was the case with respect to 428,000 MBF of lumber, 
such controversies would be considered and decided in 
accordance with the procedural provisions of the Disputes 
Article, (Article 15,) (App. 7.) of the prime contract. 
Accordingly, appellant was advised to appeal to the Under 
Secretary of War from the adverse decision of the Con¬ 
structing Quartermaster (Ex. “B”-4.) On October 27, 
1941, the appellant filed such an appeal with the Under 
Secretary of War (Ex. A-1, App. 20.) The Under Secre¬ 
tary of War accepted jurisdiction of the appeal, and 
advised appellant on January 1, 1942, (Ex. ‘‘A”-2, App. 
22,) since the amount in controversy is less than $15,000.00 
and since the disputes article made no provision for 
appeals to the Under Secretary of War where the amount 
in controversy is less than $15,000.00 the matter was being 
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referred to the Chief of Engineers for necessary action. 
(Administration of the contract had been transferred from 
the Quartermaster General to the Chief of Engineers, pur¬ 
suant to Public Law 326, 77th Congress.) On January 1, 
1942, the Under Secretary of War also signed a memo¬ 
randum to the Chief of Engineers directing that appro¬ 
priate action be taken on the appeal. The pertinent por¬ 
tion of this memorandum is as follows: 

^‘The appeal in this case is addressed to the Under 
Secretary of War but it should have been addressed 
to the Quartermaster General, in view of the contract 
provisions to which reference has been made above. 
This error, however, should be disregarded and the 
appeal disposed of by the Chief of Engineers, who has 
succeeded the Quartermaster General as the chief of 
the branch concerned in this contract, the Quarter¬ 
master General not having passed upon the appeal 
before the transfer of his duties in connection with 
construction to the Chief of Engineers.” 

• • • • • 

Approved: January 1, 1942 
/s/ Robert P. Patterson 
Robert P. Patterson 

Under Secretary of War.” (No. 7 Board of Contract 
Appeals, (Jan. 1, 1942)) 

The Chief of Engineers failed or refused to comply with 
the instructions of the Under Secretary of War as quoted 
above. On January 28, 1942, (Ex. ‘‘A”-3, App. 22A), the 
Chief of Engineers, without taking any action on the 
appeal, notified appellant the matter had already been re¬ 
ferred to the General Accounting OflSce. The original 
complaint was filed in the District Court October 27, 1947 
(App. 45). 

STATEMENT OF POINTS RELIED UPON. 

The appellant’s statement of points relied upon appears 
in original brief. 
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SUMMARY OF ARGUMENT. 

1. The principle that the Government cannot be sued ex¬ 
cept by its own consent and that consent can be granted 
only by the Congress is so elementary that citation to 
authorities in support thereof seems entirely superfluous. 
Further, the principle that in giving such consent, the Con¬ 
gress may impose any conditions it desires, is equally 
elementary. The Congress has granted such consent in 
the Tucker Act (28 U. S. C. 41 (20)). The Tucker Act 
provides that suit shall be barred unless brought within 
six years after the right accrued for which claim is made. 
The Tucker Act does not, however, state when the right 
accrues and the statute of limitations commences to run. 
In construing this act, the courts have held that the claim¬ 
ant must exhaust all administrative remedies before com¬ 
plaining in court. 

2. When the Quartermaster General, with the concurrence 
of the Under Secretary of War, waived the informalities in 
the lumber contract and granted the appellant’s request to 
review the adverse decision of the Contracting Officer ren¬ 
dered on September 9, 1941, in accordance with the pro¬ 
cedural provisions of the Disputes Article of the prime con¬ 
tract, and when the Under Secretary of War concurred in 
the action of the Quartermaster General, and in fact 
accepted jurisdiction of such appeal, these actions were 
binding upon the appellant and the Government alike. The 
foregoing acts of the appellant, the Quartermaster Gen¬ 
eral and the Under Secretary of War, respectively, in 
effect, amounted to the adoption and incorporation by ref¬ 
erence of the express terms and conditions of the Disputes 
Article in the informal lumber contract (the bid, accept¬ 
ance and notice to proceed). With respect to the 428,000 
MBF of lumber, where there was no written contract, the 
acts of the appellant, the Quartermaster General and the 
Under Secretary of War, respectively, amounted to the 
adoption of and the incorporation by reference of the 
terms and conditions of the Disputes Article with respect 
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to the contract for 428,000 MBF of lumber. These actions 
thereafter became binding upon the parties. 

Consequently, since an administrative remedy had been 
made available to the appellant, it was compelled to 
exhaust such administrative remedy before it would be 
heard to complain in court. 

It is felt that the rest of appellant’s arguments are ade¬ 
quately summarized in the original brief. 

Pointl; The Statute of Limitations of the Tucker Act 
does not commence to run until the right barred by it ac¬ 
crues. 

In Peim Coal & Coke Corp. v. United Stales, 108 C. Cls. 
236, the Court in distinguishing Moriarty v. United Stales, 
97 C. Cls. 338, (cited by appellee,) said at page 348; 

...if section 156 of the judicial Code had been in¬ 
tended definitely to fix the time when the claim should 
accrue in every case, it wovld simply ha/ve provided 
that every suit should be commenced within six years 
after the service was rendered or the articles called 
for were furnished.,, ” (Emphasis supplied.) 

In construing the Tucker Act, the courts have uniformly 
held that a claimant must exhaust all administrative rem¬ 
edies before complaining in court. See United States v. 
Holpuch, 328 U. S. 234, and the cases cited therein. At 
page 240 the Court said: 

‘‘And in the absence of some clear evidence that the 
appeal procedure is inadequate or unavailahle, that 
procedure must be pursued and exhausted before a 
contractor can be heard to complain in court.” 
(Emphasis supplied.) 

Certainly it cannot be argued in the present case, the 
appeals procedure was unavailable. The appellant re¬ 
quested the appeal and the Quartermaster General and 
the Under Secretary of War consented to the appeal for 
the Government. 
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Point 2: The actions of the Quartermaster General and 
the Under Secretary of War, in taking jurisdiction of the 
appeal, despite the informalities, constituted a waiver and 
stopped the running of the statute of limitation. 

Parties may by exchange of mutual promises modify, 
change or amend an executory contract. This principle is 
so firmly established in the law of contracts as to not re¬ 
quire citation to authorities. (See Section 121, Vol. I, 
Williston on Contracts.) As to the modification of con¬ 
tracts which the Government is a party to, the Attorney 
General has said; 

“It would be remarkable, indeed, in view of the 
diversity of subjects-matter and conditions under 
which public contracts of the Government are made, 
that modifications to meet the infinite contingencies to 
which the limits of the human forecast and sagacity 
subject us, could not, even by consent of the contract¬ 
ing parties, be made without rescinding and abro¬ 
gating the entire contract. Certainly no such rule is 
known in the general law of contracts. The minds 
which agreed to form may in like manner agree to 
modify.’’ (21 Op. Atty. Gen. 207.) 

DISCUSSION OF AUTHOEiriES CITED BY THE 

APPELLEE. 

The appellee has placed great emphasis on the fact the 
District Court dismissed the original complaint, without 
prejudice, and in doing so granted permission for the 
appellant to file an amended complaint. The amended 
complaint pertains to the same parties. The amount in 
controversy, namely $3,465.71 is the same. The claim is 
for the balance due on 428,000 MBF of lumber shipped to 
the United States Constructing Quartermaster at the 
Replacement Center, Fort Eustis, Va. The only differ¬ 
ence is, the amended complaint states the cause of action 
in more explicit language. Appellant does not understand 
appellee’s apparent contention that “only Congress can 
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consent” to the amendment of pleadings. Such consent 
having already been granted in Federal Rules of Civil 
Procedure (28 U. S. C. 721), where it is provided as 
follows: 

Rule 15 (c) Relation Back of Amendments. 

Whenever the claim or defense asserted in the 
amended pleadings arose out of conduct, transaction, 
or occurrence set forth or attempted to be set forth in 
the original pleading, the amendment relates back to 
the date of the original pleading. 

See: Woods v. Winters, 171 F. 2nd 759, (Feb. 11, 1949); 
Boerke v. Hayes Mfg. Co., 76 F. Supp. 771 (Mar. 26,1948); 
Gerrard v. Campbell, 81 F. Supp. 752, where at page 754 
the Court said: 

“ ... Viewed in its proper perspective, the purpose of 
Rule 15 (c) is to cover situations where prescription 
or the statute of limitations might be involved, and 
is not designed to work an injustice to the party seek¬ 
ing to amend, as would be the case here....” 

In Hammond-Knowlton v. United States, 121 F. 2nd 192, 
and McMichael v. United States, 63 F. Supp. 598, cited by 
appellee, seem to involve cases where the court lacked 
jurisdiction from the beginning and the plaintiffs sought 
unsuccessfully to cure those defects by amendments of 
pleadings. 

The appellant is in complete agreement with appellee’s 
contention as to the finality of the administrative remedies 
of the appeals procedure. In support of this view, United 
States V. Moorman, 338 U. S. 457, United States v. Joseph 
Holpuch, 328 U. S. 234, were cited in original brief. But 
the appellant’s appeal was never decided. The Under 
Secretary of War directed the Chief of Engineers on 
January 1, 1942, to decide the appeal. The Chief of 
Engineers failed or refused and so notified the appellant 
on January 28, 1942. The appeal was never decided by 
the Chief of Engineers, that is the whole basis for appel- 
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lant’s suit. See United States v. Eolpuch, supra. The 
Chief of Engineers attempted to shirk his duty by refer¬ 
ring the claim to the General Accounting Office. This 
action was without legal or binding effect upon the appel¬ 
lant, H. W. Zweig Co. v. United States, 92 C. Cls. 472. 

CONCLUSION. 

The appellant shipped the lumber, the appellee received 
it, accepted it, and has had full use of it without paying 
for the value of it. It is respectfully submitted that the 
original complaint was filed before the expiration of the 
statute of* limitjjfions, therefore, the judgment of the 
District Couyt Should be reversed and the case remanded 
to the triah court. 

Respectfully submitted, 

E. E. Blakely 
Geoveb C. B[ane 
Attorneys for Appella/ni 



